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MPEAVCNOBUE

CBob60fa BbIp@KEHUS MHeHWA npeAcTaBnseT Ccob60M  OZHY M3  OCHOBHbLIX  OMOP
[leMOKpaT14eCcKoro obLlecTsa, NpeacTasnas co60iM OAHO 13 NaBHbIX YC/IOBUIA ero nporpecca u
camopeann3aumm KaXkaoro ero yneHa. MpoBo3rniacue nocTpoeHme B Poccum JeMOKpPaTUYECKOTO
obLiecTBa Ha MpuUHUMMNAX MPaBOBOro rocyfapcTsa, MNPWHAB PS4 HOPMATMBHBLIX aKTOB,
3aKOHOoZaTeNb  3a/lOKWN  HEKOTOPbIA  (hyHZAMeHT  AnA  peanuM3aumm  3TUX  CBOGOL.
MexayHapogHble  forosopbl  Poccuiicko  ®egepaumn  Hapsgy € 06wenpusHaHHbIMU
NPUHLMNAMA N HOPMaMK MEeXAYHapoA4HOro rnpasa ABMSKOTCA COCTABHOM 4acTbiO ee MpaBOBOWA
cuctemMbl (Yactb 4 ctatb 15 KoHcTuUTyuum Poccuiickoin Pepepaumm, yactb 1 ctatbm 5
depnepanbHOro 3akoHa «O MexAyHapoAHbIX goroBopax Poccuiickoin depepauymmn»). B 1998
rogy FocygapctBeHHast yma P® patuduumposana EBponeiickyto KOHBEHUMIO O 3aluTe npas
4enoBeKa M OCHOBHbIX CBOOOA (MognucaHHyro B 1950 rogy v BCTynuBeLyto B cuny 1953 rogy),
Moc/ne Yero OHa, COOTBETCTBEHHO, CTa/la COCTaBHOW YacTbi0 POCCUMINCKOI MPaBOBOM CUCTEMbI U
MOANIEXMUT MPAMOMY NpPUMeHeHU0 cygamm P®. KoHBeHUMA 06/1aaaeT  CO6CTBEHHbLIM
MexaH1U3MOM, KOTOPbI BKNHOYaeT 0653aTeNbHY0 topucaukumio Esponeiickoro Cyaa rno npasam
yenioBeKa U CUCTEMATUYECKUIA KOHTPO/Ib 3a BbIMO/IHEHMEM MOCTaHOBMEHUA Cyaa CO CTOPOHbI
Komuteta mMuHucTpoB Coseta EBponbl. 3TO €AMHCTBEHHbLIA B MUPE CTO/Mb 3(N(EKTUBHbIN
MexaHu3M 06ecrneymBaroLLmMin CObNI0LeHMe NPaB YenoBeka.

B cootBeTcTBMM €O cTaTbeil 10 KoHBeHUMM «KaxKablii MeeT npaBo CBOGOAHO Bbipa>KaTb
CBOe MHeHMe. OTO MpaBo BKIOYaeT CBOOOAY MPUAEP>KMBATLCS CBOEr0 MHEHUs W CBO6OAY
nosyyaTb W PacnpocTpaHATb MHGopMaLMio 1 uigen 6e3 Kakoro-nMbo BMellaTenbCTBa CO
CTOPOHbI rOCYAAPCTBEHHbLIX OPraHoB 1 He3aBMCMMO OT FOCYAapCTBEHHbIX rpaHuy,. <...> ». Tak
KaK [aHHas CcTaTbsi MOAJIEXWT MPUMEHEHMIO Hapsagy co cTatbamy  KoHcTuTyummn PO,
defepa/ibHbIMM - 3aKOHAMW 1 ApYTIMUM  HOPMAaTMBHO-NPaBOBbIMK  aKTamu, cyfabl P® npu
pacCMOTPeHUN [Aen, 3aTparvBalrolMX npaBa M CBOOOAbI, rapaHTMpoBaHHble KOHBEHLUMEN,
[O/MDKHbI YUMTBLIBATLCA TOMIKOBaHWE NONOXeHUA KoHBeHLMK, faHHOe EBponeickum cygom no
npaBaM 4enoBeka. Poccuiickas Pefepaumns npusHaeT opucankumio Esponeiickoro Cyga no
npaBam 4enioBeka 0653aTeNbHON MO BONPOCam ee TONIKOBaHUSA 1 NPUMEHEHNS".

[V

EBponelicknin Cy[, He SBNSETCA BbILLECTOALEN, "YEeTBEPTON", MHCTaHLMEN MO OTHOLLEHNIO K
POCCUIACKMM Cyfiam, 1 MO3TOMY HE MOXET H OTMEHUTb, HU U3MEHWUTb BHYTPUIOCYAapCTBEHHbIE
peLeHns, 0fHaKo B Cny4ae, ecnm UM ByaeT Npu3HaHO HapylleHWe npasa, rapaHTUPOBaHHOIO
KoHBeHLMel, TO 3TO OKaXKeT CYLLECTBEHHOE B/IMSHME Ha MPaBONPUMEHUTENbHYIO MPaKTUKY B
[aHHO cTpaHe-yyacTHUUe KoHBeHUmMN. Mpu3HaHne (akTa HapyLueHns (haKTUYECKN yKasbiBaeT
rocyAapcTBy-OTBETUMKY HA HEOOXOAMMOCTb YCTPaHUTL YCNOBUSA, CNOCOOCTBOBABLUME AaHHOMY
HapyLleHW0 npaBa u4enoBeka - OyfAb TO W3MEHEHWe 3aKOHOAaTeNbCTBa, CyAe6HON,
aAMVHUCTPATMBHON MPaKTUKWA C LENbl0 MPUBELEHMS MX B COOTBETCTBME CO CTaHAapTamu,
BblpabOTaHHbIMM EBpOMENCKMM CyaoMm.

MocTaHoBneHne Cypa ABNseTcA 06s3aTeflbHbIM A1 UCMOTHEHUA NWLLb CTOPOHaMK Cropa,
0[HaKO No3uULKMS CyAa, BbiCKaszaHHas B 1t060M ero peLeHnn KpaviHe BaXkHa 1 AN Apyrux CTpaH-
y4yacTHUL, KOHBEHLMK, TaK KaK AEMOHCTPUPYET NOAXO0Abl EBPONENCKOro cyda K PeLleHnto Tex
WM WHBLIX CMOPOB, Pa3bsACHAET TeKCT KOHBEHLUMW W [aeT OPUEeHTMPbl NOo3uvuMK cyga npw
pa3peLLeHN aHaNIoOrMYHbIX CNopoB. Heob6XxoAMMO OTMETUTb, YTO CYy[ XapaKTepu3yeTcs CBOEW
BEPHOCTbIO  BblpabOTaHHbIM  paHee MPUHUUNUaIbHBIM - OLEeHKaM W noaxofam, W npu
PacCMOTPEHUN aHaNOrNYHbIX Aen PYKOBOACTBYETCA NpuHLMNOM stare decisis. Takum o6pasom,

! depepanbHbiii 3akoH oT 30.03.98 Ne54-®3 "O patudmkaumm Esponelickoii KOHBEHLMWM O 3awute npas
yenoseka", ab3al 3 cTatbu 1
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3HaHVe nNpeLeaeHTHOl NpakTukM EBponelickoro Cyga Mo3BOMSET MPaBOMPUMEHUTENSM HE
TONbKO OPMEHTUPOBATLCA B peaslbHOM CMbIc/e cTaTeil KoHBeHUMM (KOTOPbIA Ha MpaKTUKe
OKa3bIBAeTCs HAMHOIO GO/ee LLUMPOKNM, YeM KaXKETCS MPY MPOCTOM MPOYTEHWN TEKCTa CTaTeit
KOoHBeHLMK), HO 1 06ecneunTb peanbHOe COBMHAEHE NPaB YenoBeka.

KOHBeHUMA AelCTBYeT Ha TeppuTopumn Poccum yxke 60see LIECTU NIET, HO 4O CUX MOpP HU
3aKOHOAATeNbCTBO, HW NPaBONPUMEHWUTENbHAA MPaKTUKa B MOMHON Mepe He COOTBETCTBYHOT
TpeboBaHNWAM 3TOr0 OCHOBOMOJAraloWEero MexXayHapo4Ho-npasoBoro akra.  Cygbl, 3a
nckoyeHnem KOHCTUTYLMOHHOIO, PefKo NMPUMEHSIOT ee HOPMbl. 3TO 00YC/I0BNIEHO PALAOM
MPUYUH: NPEeXae BCero, OTCYTCTBME HaBbIKOB M 3HAHWI KakK MPUMEHSTb HOPMbl KOHBEHL MK
yepes TOMKYIOLLME N Pa3bsCHAIOLLME ee MONOXeHWs NpeLefeHTbl EBponeiickoro Cyfa, a Takxe
HeAOCTYNHOCTL peLleHnin EBponerickoro Cyaa Ha pyccKOM A3blKe.

[laHHOe n3faHve COfePXUT BOCEMb MPELeAEHTHbIX MOCTaHOBNEHUIA EBponeiickoro cyaa no
npaBam Yenoseka no cratein 10. Hu 0gHO M3 HKX paHee He 6blN0 NepeBefeHO Ha PYCCKUiA A3bIK,
TeM WHTepecHee OyfeT MPaBONPUMEHUTENAM O3HAKOMWUTHLCH C HUMM, Befb KaKAOE M3 HUX
ABNAETCH  MPUHUMNNANIBHO BaXKHbIM  3TanoM B (DOPMUPOBAHWMM  CUCTEMHOrO  MOAXO4a
Esponelickoro Cyaa no npobneme 6anaHca AByX KOH(IMKTYIOLWMX Npas - MpaBa Ha 3awuty
penyTauum 1 npasa Ha CBOOOAY BbIPaXEHWUS MHEHMS. Bce npuBoguMble B JaHHOM COOPHUMKe
PeLUeHNs KacatoTCs pas/IMUHbIX acrneKToB CBO6GOAbI COBa U CBOOOLb! BbIPXKEHUS MHEHUS, HO
BCEX MX 0ObEAMHAIOT ABa 00CTOATENbCTBA: PACCMOTPEHHbIE fefia Kacanmcb auddamanmm yepes
CpeLCcTBa MaccoBOW MHopMaLuK,

OT/MYNTENIbHON  OCOGEHHOCTHIO  [AaHHOr0 COOpHMKA SBMSETCA W TO, UTO  KaXzioe
MOCTaHOB/IEHNE [aHO 6e3 KakMX-NMb0 COKpalleHuin (M3 TeKCTa UCKMOYEHbI ML (hparMeHThbI
ocnapuBaeMblX MNy6nKaLUWiA, NPUBOAMMbBIX B ayTEHTUYHbIX PELUEHUAX Ha fA3blKe OpurnHana
(HemeLKOM, JaTCKOM, HOPBEXXCKUM W T.4.) PALOM C NMepeBoLOM Ha ofmLmaibHbIn S3bIK CoBeTa
EBporbl.  TIOMMMO 3TOro KaXK[oe pelleHne MpeaBapseTcs KpaTKUM HeouuMabHbIM
N3NO>KEHNEM fefna, KOTOpoe AaeT Mo efMHO06pa3HON (hopMe OCHOBHbIE MOJOXEHWNSA PeLLeHus,
06CcTOATENbCTBA feNa, PELLUeHVEe 1 ero MOTMBUPOBKY peLleHus, faHHYto EBponeickum Cynom.
370 pfaetca AnA TOro, 4tobbl chenatb 60see YAOOHON OpUEHTaLUM0 B MHOTFOCTPaHWUYHbIX
peweHunsax EBponeiickoro Cypa. KpaTkue W3NOXeHWA [en MOAroTOBMIEHbl COTPYLHUKaMU
MpaBOBON NPOrpammbl MeX/AyHapoAHON opraHu3auum "ApTukib 19" (BcemypHas KamnaHus B
3alUmMTy CBOOO/bI BbIPAXEHNS MHEHNS).

AYTEHTUYHbIMKU, OULMANbHBIMW TEKCTaMW MOCTaHOB/IEHUA W pelleHuidi EBponeinckoro
Cyfa, KaK M3BECTHO, AB/AKOTCA /INLb TEKCTbI HA aHIIMIACKOM U (hpaHLYy3CKOM fi3blKax. J1o6oi
nepeBof Ha 060 A3bIK cTpaH CoseTa EBpomnbl, He OyAeT cumTaThCs O(UUMaNbHBIM U He
npusHatoTCcA TakoBbiMW HM CoBeTOoM EBponbl, HU EBponeiickom Cygom. 3To0, OAHaKo, He
O3HayaeT, 4YTO B CTpaHax, TrfAe aHrMUACKUA W  (PaHLY3CKUIA A3bIKM He ABMAIOTCA
rocyfapCTBeHHbIMW MPaBONPUMEHUTENIN He MOTYT paboTaTtb C MepeBofamy TEKCTOB PeLLeHui.
CnepgyeT n1wwb NOMHUTL 06 MX HeothmumanibHOM cTaTyce ans camoro Esponerickoro Cyaa n o
TOM, YTO B C/ly4yae BO3HWMKHOBEHWS COMHEHWI criefyeT obpallaTbCd K ouLmabHbIM TEKCTaM
PELUEHWNIA Ha aHIIMIACKOM MM (DPaHLY3CKOM $i3blKax, KOTOPble MOXHO HailTV B 3/1EKTPOHHON
6ase pgaHHbIx HUDOC Ha WHTepHeT-caiiTe EBponeiickoro Cyga no npaBam 4enoBeKa
www.echr.coe.int.

Heo6xo4MMO OTMETWTb, UYTO pelleHuss EBPOMECKOro cyda - CNOXHelLuve topugnyeckume
[AOKYMEHTbI, COAepXKaLLlye nNpaBoBble TEKCTbI, NEPEBOS, KOTOPbIX BECbMa TpyAeH. YacTo B caMmx
ayTEHTUYHbIX peLLeHnsX AaeTcs MepeBof C APYrnx A3blKoB (Hanpumep, CropHble (pparMeHTbl
ny6amkaymii B rasete no geny npotne Hopeerun, 6yaeT faBaTbCsi B NEPEBOAE C HOPBEXCKOMO
Ha aHIUACKWIA, YTO Aanee BeYeT NEPEBOL YXKE C aHTIMIACKONO Ha PYCCKWIA, B HALLEM Clly4ae).
3710, 6€3yCNOBHO, MOXET, U, CKOPee BCEro, OTPaXKAeTCs, Ha TOYHOCTU (hOPMYMPOBOK. o3ToMy
Mbl OTlaem cebe 0T4HeT B TOM, YTO BO3MOXXHbI ONpeAeneHHble Orpexn B NPMBOAUMOM MEPEBOJE,
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O[HAKO Mbl 3aBepsieM, YTO MPUIOKUAN MaKCUMYM YCUIUA Ans 06eCreyYeHUs KauyecTBEHHOrOo
nepesofa W ypenunu 0coboe BHUMAaHWE HPUANYECKOMY PeAaKkTUPOBaHUIO MPUBOAUMBIX
TEKCTOB, a TaKXe MX (POpMaTMpOBaHUIO MO (HOpMe, Creays LWabnoHy, NPUHATOMY B MPaKTUKe
paboTbl annapata YMofHOMO4YeHHOro Poccuiickont ®epepauun npu EBponerickom Cyae no
npaBam u4enoBeka. Takxe B TeKCTe MOCTaHOB/EHWA, BO M36eXaHWe HETOYHOCTERn Wn And
obecreyeHns BO3MOXKHOCTU MOUCKa OMLMaIbHOIO TEKCTa PeLeHns B Cnyyae Heo6Xo4MMOCTH
N NpeaynpexaeHns nyTaHuLbl pasnnyHbIX NePeBOA0B, NPUBOAATCA OPUTMHaIbHOE HanucaHue
NaTUHCKUM LUPUATOM BCEX UMEH COOCTBEHHbIX.

B npaBoBoW Cthepe perynmpoBaHWs W OrpaHuUYeHus CBOOOAbI BbIPAKEHWUS MHEHMS 33
HECKO/IbKO MOCMeAHUX JIeT HaMeTWIUCb KakK MOMOXWUTeNbHbIe, TaKk W OTpuuaTe/bHble
TeHAeHUMN. B KadyecTBe MepBblX, MOXHO YyKa3aTb Ha YkasaHue BepxosHoro Cypa o
He06X0AMMOCTU MPUMEHEHUs pellieHnii EBponeiickoro Cyaa cyaamu O6LUEin Hopucankummn®
ObpaTtHas TeHAeHUMA MNpOSABNAeTCS B [AEWCTBUAX 3aKOHOZATeNs, KOTOpblA MpUHUMaET
®defiepanbHble 3aKOHbI, COAEPKaLLMEe JOCTaTOUHO YKECTKME MepbI, BMIOTb 40 NPUOCTAHOBNEHNS’
M npekpalleHus® fesTenbHocTV peaakuuiin CMW, orpaHMuMBalOWMX AaHHYl cBoGody. Ml
HafleeMCsi, 4YTO HaCToslllee MW3JaHWe BHECET CBOM MNO3UTWBHLIA BKMa4 B (HOpMMpPOBaHMe
aflekBaTHOWN CyaebHON npakTuku B Poccuy no fenam, 3aTparvsaroliMm Npaso Ha CcBO6OAY
BbIp@XEHUA MHEHWs, rapaHTMpoBaHHoe cT. 10 EBponelickoit KoHBeHUMW. Befb npaBuibHOe
MOHVMaHVe U NpumeHeHe KOHBEHLMM CNOCO6HO 06ecneunTb 3(eKTUBHOE rapaHTUpOBaHue
3TOW BaKHOM CBOOOAbI BHYTPW CTpaHbl, ¥ CO34aTb AENCTBEHHbIA MeXaHM3M 3aliMTbl Npas
4esioBeKa.

Bbinyckas 3Ty KHWTY B CBET, Mbl BbipaXXaeM HafleX/ly, YTO OHa NO3BOMUT 3aMHTEPECOBAaHHOM!
ayauTOpUN He TONbKO 03HAKOMUTLCS C 3TUMMK MpeLefeHTamm, HO, U NO3BOMNUT Nyulle MOHATH
nosvumio EBponelickoro Cyga, MexayHapoaHble CTaHAapTbl B 06/1aCTV CBOGOAbI BbIpaXKEHNS
MHEHWS 1 MHKOPMOPMPOBAaTb UX B POCCUIACKYHO CYAeBHYO NPaKTUKY.

T'AJIHHA APAIIOBA
Hupexmop Ilenmpa 3auwgumor npae CMH

Boponeoic, Poccusn

2 CMm.: MoctaHoBneHMe MMneHyma BepxoBHOro Cyga «O MPUMEHEHWM OGLLEMPUSHaHHBIX MPUHLMMOB U HOPM
MEXAyHapoAHOro npaBa M MeXAyHapoaHbiX forosopoB P®d» ot 10.10.2003 Ne5// Poccuiickas raseta, N 244,
02.12.2003

Scm. depaepanbHbIii 3aKOH «O BHECEHUM U3MEHEHWIA 1 AOMOMTHEHNIA B HEKOTOPbIE 3aKOHOAATe/bHbIe aKTbl PO B
CBA3W C NPUHATMEM (hefiepanbHOro 3akoHa «O6 OCHOBHbIX rapaHTUsX M3bMpaTeNibHbIX MpaB 1 NpaBa Ha yyacTue B
pedepeHayme rpaxaaH Pd» ot 4 nons 2003r. Ne 94-d3// Poccuiickas raseta, N 131, 08.07.2003

e denepanbHbIii 3aKoH «O NPOTUBOAEACTBUM SKCTPEMUCTCKOMN AeaTenbHOCTM» 25 ntons 2002 roga N114-d3//
Poccuiickas raseta, N 138-139, 30.07.2002



KpaTtkoe n3noxxeHue gena

OENO "BAP®POA MPOTUB OAHNN™
(Barfod v. Denmark)

(kano6a Ne 11508/85)

MoctaHoBneHue Cyna
Crpacbypr, 22 theBpans 1989 roga

Tema: gndamauys

AcnekTbl fena: andhamaumns B OTHOLLIEHWUN MY6IMYHOIO gedTens
Kputepwuii: "Heo6X0AMMOCTb B leMOKpPaTUYeCKOM 06LecTse"
Haka3zaHue: (hmHaHCcOoBas CaHKLMA

PelleHuWe: HapylleHve cTaTbl 10 EBponeiickoii KoHBeHLMM Mo npaBam yenoBeka (NMpaBo Ha CBOGOAY
BbIPaXKEHNS1 MHEHWS) He YCTaHOBNEHO; LLECTb rofI0COB NPOTUB OAHOM0

FOpucankums: Esponericknin Cya rno npasam Yyenoseka: JaHus
Kpatkoe nsfnoxeHne 06CToATENbCTB Aefa:

3asBuTeNb, r-H bapdog, XypHanucT, 6bin NPUIroBOPeH K LWTpady 3a Auddamaunio B OTHOLLIEHUN OBYX
cyaebHbIX 3acefaTeneii B orny6/IMKOBaHHOW MM ra3eTHOW CTaTbe.

OCHOBHble (hakTbl: AAMUHUCTpauMs ocTposa I"peHNaHAMS pelumnna 06710KUTb HAJIOTOM TeX rpaxiaH
[JaHun, KoTopble paboTatoT B MpeHnaHann Ha AMepuKaHCKMX 6a3ax. HecKosbKO YenoBek O0Crnopuan 3To
peweHve B Bbicokom Cyge 'peHnaHamnm Ha OCHOBaHUM TOrO, YTO OHM He MMefW npaBa rofocoBaTh Ha
BblIGOpax B MECTHbIE OpraHbl BACTU U He MOAyYan HUKaKUX MOCO6WIA OT rpeHNaHACcKuX BnacTei. [eno
OblN0 paccMOTPeHO MNpOotecCMOHaNbHBIM CYAbEN N ABYMSA CyfAeOHbIMK 3acefaTensMun, KOTopble Obiau
paboTHMKaMN MeCTHOrO MpaBmUTeNbCTBa, U BbICOKMIA cya 0806pWN pelleHne MeCTHOW agMUHUCTPaLMK
[BYMs ronocamu NpoTVB OAHOr0. 3asBUTE/Ib HAaNucan CTaTbio B raseTy, B KOTOPOW OH BblpaXas MHEHNE,
YTO 3TUM CcyAebHbIM 3acefaTensam 6b110 HE0OX04MMO 3aABUTb OTBOJ, TaK Kak OHW OblfN 3aMHTEPeCOBaHbI
B TakoM wucxoge pgena. OH NOABEPr COMHEHWIO WX NPOMECCMOHAIM3M W MONHOMOYMA CYAUTb
GecnpucTpacTHO B fefe, KOTopoe BO30YXXAEHO MPOTMB UX paboToaTens, MECTHOrO MpaBUTENbCTBA, W
NPeanosioXuna, YTo NPU BbIHECEHWUMN PELLEHWS B €ro Nosb3y, CyfebHble 3acefare/in «BbINO/HWUAN CBOM
ponr». [NpefacefaTenbCTBYHOWMIA NpoeccMoHanbHbIA  cyabs Bbicokoro Cypa nocuutas, 4To 370
BbIpaXXeHVE MO OTHOLLEHUIO K ABYM CyAe6HbIM 3acefaTteniiM MOXET NOBPeAnUTh UX penyTauuy B rnasax
06LLIECTBEHHOCTM U, CMeJoBaTeNlbHO, BbI3BaTb HeA0BEPME K Cye6HOM CUCTEME KaK TaKOBOW, 1 HAOXMII
Ha 3aaBuUTens wrpad.

PelueHo:

LTtpadh 3a guddamaumio ABAANCH «BMELLATeNbCTBOM TOCYAapCTBEHHbLIX OPraHoB» B OCYLLECTB/EHME
3aABMTeNEM MpaBa Ha CBOOOAY BbipaKeHWUs MHeHWA. Mofo6Hoe BMeLlaTe/IbCTBO ObIN0 «MNpefyCMOTPEHO
3aKOHOM» W VMENI0 MPaBOMEPHYIO Leflb, Hampas/ieHHYI Ha «3awuTy penyTauum Apyrux nvu» u
KOCBEHHO B MNOAAEPXKY aBToputeTa npaBocyans. Cydy Hag/iexano onpeaenntb, Obl1o n
BMELLATE/NIbCTBO «HEOOXOAMMbIM B [EMOKPATMYECKOM OOLLECTBE» ANS AOCTUXKEHWS BbILLEYNOMSIHYTOM
Lenu.
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H606XO,D,VIMOCTb BMeLLaTE/IbCTBA B AEMOKPaATNYECKOM O6LLI,eCTB€

Esponeiickuii Cyf no npasam 4enoBeka (ganee Cyn) NOAYEpKHY/, YTO OH HaflesleH BaXKHON HaL30pHOM
(hyHKLMEN:

«JloroBapuBaroLmMecs CTOPOHbI 06NnafaloT OnpefeNneHHON CBOOGOAOA YCMOTPEHNS B OLEHKe
HEoOX0AMMOCTM W CTeneHn Takoro BMeLaTenbCTBa, HO JaHHOe YCMOTPEHNE HaxoauTcs
MoA KOHTPONEM CO CTOPOHbI OPraHoB EBPOMNENCKOro Haf30pa, PacnpoCTPaHALLMXCA KaK Ha
3aKOHOAATENbCTBO, TaK W Ha MNPUHATbIE B COOTBETCTBMM C HUM peLUeHUs, dadKe
BbIHECEHHbIE HE3aBMUCKUMbIM CyaoM. Takum o6pas3om, Cya YynoAHOMOYEH OKOHYaTEeNbHO
onpefensTb, COBMECTVMO NN «OrPaHUYEHNE» W «HaKasaHue» CO CBOOOMON BbIpaXKeHWs
MHeHus» (n. 28 nocTaHosneHus Cyga no geny).

Cy[ HanoMHW/, 4TO CBO6OAA BLIPAKEHUS MHEHUS SBNSETCS BAKHEWLUMM NPaBOM, OCYLLECTBMIEHNE
KOTOPOro, OAIHAKO, 0MKHO ObITb C6aIAHCMPOBAHO C APYTUMIA MpaBaMMu:

«Copa3smMepHOCTb 03Ha4aeT, YTO MNpecnefoBaHue Lenei, yKasaHHbIx B M. 2 cTaTby 10
HEo6X04MMO COM3MePATb C LEHHOCTbHI0 OTKPbITON AUCKYCCUM HA TeMY, NPeLCTaBsfoLLYH0
06LWecTBeHHbIA UHTepec. [pu HapylweHun cnpasefMBOro OanaHca MeXKay 3STuUMK
MHTepecamm, Kak crpasef/MBO yKasasin 3aaBuTenb 1 Komuceus, Cy He MOXKET ynyCcTUTb
13 BUAY, HACKOMbKO BaXKHO He OTMNYrHYyTb rpa>kaaH yrpo30i YrofoBHbIX UM UHBIX CaHKLMIA
OT BbIPa>KEHUA CBOEr0 MHEHUs M0 npobnemam, nNpPeacTaBNAOWMM  OOLLECTBEHHbIN
MHTEpec» (M. 29, CCbiNKa ONyLLEeHa).

CyQ CUMTaeT, YTO OCHOBaHMEM AN HaNOXeHUs LWTpada 3a Auddamauuio NOCNYXUN0 He CTOMbKO
COMHeHMe 3asBWTENs B NpodeccroHann3Me CyaeGHbIX 3acefaTeneil, paccMaTpuBaBLUMX [eN0 O
Ha0roo6/I0XKEHNIN, CKOMbKO B MPEAMONOXEHUN, YTO NPU FONOCOBAHUM B MO/Mb3Yy MECTHOTO OpraHa
BMACTV OHW «BbIMOHWAW CBOW [ONT» — TO €CTb CBOV A0NT PABOTHNKOB MECTHOW afMWUHUCTpaLLMK Nepes
paboTogateneM. 3asBUTeNlb MOr Gbl NOABEPrHYTH KPUTKKe cocTaB Bbicokoro Cypga, He nepexoas Ha
JIMYHOCTU cypaebHbIX 3acepateneid. bonee Toro, Cyp NOCTaHOBMA, YTO MOCKONbKY rOMOCOBaHME MO
paccmMaTpuMBaeMOMy BOMPOCY OblN0 TailHbIM, OMpefennTb, YbW Fonoca ObiM MOAaHbl B MOAAEPXKKY
PELLEHNs MECTHOrO MPaBUTENbCTBA, He MPeACTaB/sAETCA BO3MOXHbLIM. CnegoBaTenbHo, CyA He Hallen
HapyLLEHMs NpaBa Ha CBOGO/Y BbIPXKEHWSI MHEHNS.
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OENO "BAP®OA NMPOTVB AAHNN™
(Barfod v. Denmark)
(>xanoba Ne 11508/85)

MoctaHoBneHWe Cyga
Ctpacbypr, 22 theBpans 1989 roga

Mo geny "bapdog npoTve faHunn» EBponeiicknin Cyg no npaBam 4enoBeka, 3acefdas ManaTtoin, B
COOTBETCTBUM CO CTaTbeli 43 EBponeinckoli KOHBEHLMM 0 3almTe NpaB YenoBeka M OCHOBHbIX CBO6OA,
(panee nmeHyetcst KoHBeHUWMA) 1 ¢ nonoxeHusmu PernamenTa Cyaa B CnefytoLLem cocTaBe Cyei:

r-H P. Puccgan, MNpefcepaTens,

r-H x. KpemoHa,

r-xa [. buHaweanep-PobepT,

r-H @. éNLKIOKNIO,

r-H b. Yonw, cyapn

r-H b. Fomapg, cneunanbHbli cyaps,

a TaKke r-H M.-A. 3iicceH, CekpeTapb Cyga, u r-H . MNeTuonba, 3amecTuTens CekpeTaps
Cyna,

Mposepns 26 okTabps 1988 roga n 28 aHeaps 1989 rofa coBeLLaHns 3a 3aKpbITbIMU ABEPAMMU,

BbIHec cnepytolLee NocTaHOBEHME, NPUHATOE B I'IOC}'Ie,EI,HI/IVI M3 YKa3aHHbIX BbILLE ,D,Hel7|:

MNPOLIELYPA

1. feno 6bino nepegaHo B Cya EBponelickoit Komuccrein no npaBam 4venoBeka (Aanee MMeHyeTcs
Komuceuns) 16 oktabps 1987 roga, a 4 HosAbpsa - npasuTenscTBOM KoponesctBa [HaHuu (panee
MMeHyeTcs MpaBUTENbCTBO) B TPEXMECAYHBIA CPOK, YCTaHOB/EHHBIV M. 1 cTatb 32 1 cTaTbein 47
KoHBeHUuN.

Komucenst xoaaTaiicTBOBasla O PacCMOTPEHMM Aena B COOTBETCTBUM CO CTaTbsiMu 44 u 48 npu
YCNoBUM NpU3HaHWA [aHuveli o6si3aTenbHON topucamkumm Cyga. Llenbto nepegaHHoi Komuccueii
)anobbl 1 3asBneHns MpaBUTenbCTBA GbI0 BbISBUTL, MMENO I MECTO HapyLUeHWe rocyAapCcTBOM —
OTBETYMKOM CBOUX 06513aTe/IbCTB OTHOCUTE/bHO CTaTb 10 KOHBEHLWM.

2. B oTBeT Ha 3anpoc, caenaHHblin B cooTBeTcTBUM € N. 3(d) cTatbn 33 PernameHTa Cypa, 3asBuUTeNb
COO6LLUMNT O CBOEM XXenaHuu NPUCYTCTBOBaTb Ha CnywaHun gena B Cyde M Ha3HayeHWW afBokara,
NpeLCTaBNAOLLEro ero uHTepecsl (ctatbs 30).

3. B coctas Manatbl Cyfa, BOLUAW, MO AOMKHOCTY, r-H E. FepcuHr, cneyuanbHO HasHaueHHbIV Cyaba,
rpaxkaaHnH Koponesctea JaHum (ctatbsd 43 KoHBeHummn) u r-H P. Puccaan, Mpe3ngeHT cyaa (n. 3 (b)
ctatby 21). 30 Hos6ps 1987 roga B npucytcTBum Cekpetaps Cyaa, MNpeacepatens Cyga no xpebuto
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136pan OCTa/IbHbIX NATEPbLIX CyAei, a UMeHHO - Ha KpemoHa, r-xy [. BuHgwennep-Pobept, r-Ha
®. MénbKIOK/I0, r-Ha Yoswa v r-Ha A. [loHHepa (cTatbs 43 KoHBeHUMM 1 n. 4 cTtaTbn 21 PernameHTa

Cyga).

B nocneacteuun, 28 ceHTA6ps 1988 roga B KayecTse CrneymanbHOro cyabu no fgaHHOMY fAeny BMeCTO
ymepLlero r-Ha epcuHra MpaBuTensCTBOM Obln HazHadeH npodgeccop b. Momapa, a 06s3aHHOCTU
BbllleALero B OTCTaBKy r-Ha [oOHHepa nepef ChnyllaHveM fefa B3s/1 Ha Cebs ero npueMHuK,
3aMecTuTenb cyabu, r-H ®. Martwep (n. 3 ctatbu 2, n. 1 ctatbh 22, n.1 ctatbk 23 1 N.1 cTatbn 24
KoHBeHLMN).

4. T-H Puccpan 3aHan gomkHocTb Mpeacepatens Manatbl (N. 5 ctatby 21). C nomowbto CekpeTaps
Cyfa OH BbIACHW/ MHeHus npeacrasutens [lpasuTenbcTBa, fenerata Komwuccum M afBokarta
3asBUTE/I OTHOCUTENIbHO HEO6XOAMMOCTN MMUCbMeHHOW npoueaypsl (M. 1 ctatbu 37). Mocne 3Toro, B
COOTBETCTBUM C PernameHTOM M ykasaHuamu [pepcepartens, 12 oktabps 1988 ropa cekpetapuar
Cypga nonyumn memopaHgym MNpaBnTenbcTBa, a 25 okTa6psa 1 10 Hosabps 1988 roga - UCKK 3asaBUTENS
no crartbe 50.

5. B nucbme oT 27 mast 1988 rofa npeactasutens MpasuTenscTa n3sectun Cyf 0 NOMbITKe 4O6UTLCA
LPY>XeCTBEHHOIo yperynmposaHus ¢ 3aasutenemM. 15 woHA 1988 ropga uyepes CekpeTtaps
Mpeacepatens yBefoMuUT y4acTHUKOB Cya O TOM, YTO OTKPbITblE CNYLUAHUA HaYHYTCA 24 OKTAGpS
1988 ropa (ctatbs 38), ecnm Takoe yperynvmpoBaHue He MPOoM3ougeT A0 3TOM faTbl, 28 CeHTAGpS
npeactasutens MNpaBuTenscTea nponHpopmuposan Cyf 06 0TKase 3afBUTENSA 3aK/IHUYUTb MUPOBOE
cor/aLleHue no geny.

6. OTKpbITOE CyllaHWe Aena COCTOAN0Ch B HasHauyeHHbln aeHb B CTpacbypre Bo [iBople npas
yesioBeka. HenocpeCcTBEHHO Nepef Havasiom ciywaHunii Cya npoBen NoOAroTOBUTE/IbHOE 3aceaHue.

B Cyae npucyTCcTBOBa/IN:

(a) co cTopoHbI MpaBuTensCTBa

r-H T. JleMaHH, 3aMecTUTeNb MWHUCTPa WHOCTPaHHbLIX fen Mo PUANYECKUM BOMnpocam -
npegcTasuTens MNpaBuTenscTBa

r-H W. ®olirenb, npodeccop - agBokat

r-H K. bepHxapa, pykoBoguTenb oTaena MuHUCTEPCTBA MHOCTPaHHbIX Aer

r-H ®. AbpaxamceH, MOMOLLHUK pyKOBOAMTeNs oTAena MUHUCTEPCTBA MHOCTPaHHbIX Aen

r-H K. Xarenb-CupeHceH, MUHUCTEPCTBO HOCTULUN,

r-H H. XonbcT-KpncTeHceH, pykoBoauTesb oTaena MUHUCTePCTBa FOCTULLMN - KOHCY/bTaHTbI
(b) co cTopoHbl Komnccun

r-H C. Tpeusens - fenerat

(c) co cTOpOHbI 3asBUTENA

r-H k. Kopcu MenceH — agsokat

Cyp 3acnyLian BbICTYM/eHNs r-Ha JlemaHHa u r-Ha dolirens B 3awuty MpaBuTenbCTBa, r-Ha Tpeysens
oT Komucenn 1 r-Ha Kopcy VeHceHa B 3allMTy 3a9BUTENSA, @ TAKXKe UX OTBEThLI HA BOMPOCHI.
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dAKTbI
I. O6cToATENLCTBA Aena.

7. 3aaBuTensb, r-H baposn, 1919 roga poxaeHus, ABnseTca rpaxgaHnHom JaHun. Mo npodgeccumn oH
pe3ynK Mo AparoLeHHbIM KaMHAM, NPpoXusaeT B Hapccake, [MpeHnaHamns.

8. Korga B 1979 rofy MecTHOe NpaBUTENbCTBO peHNaHany pewnno 06/10KUTb Ha/loroM AaTCKUX
rpaxaaH, paboTaroLimx Ha AMepUKaHCKMX 6a3ax B ['peHnaHAMK, HECKONMBKO YeNoBeK, YbM UHTepechl
3aTparvBano Takoe pelueHue (r-H bapdgog He BXOAWMN B UX 4MC/0), ocnopunu ero B Boeicokom Cype
peHnaHgun (Grenlands Landsret). OHW yTBepXAain, 4YTO pelleHVe Obl10 He3aKOHHbLIM, Ha
OCHOBaHUW TOro, MOMMMO MPOYEro, YTO OHW He MMenn npasa rosiocoBaTh Ha BblOOPax B MECTHbIe
opraHbl Bnactu IpeHnaHAMM W He MONyYasM HUKAKMX MOCOOMIA OT MeCTHbIX BnacTeld. [eno
paccmaTpuBasiocb B Bbicokom Cyfe OfHUM NPOMEecCUOHabHbIM Cyabeldt U ABYMSI CyAeOHbIMU
3acefiaTensamu; rnocnefHue paboTann Ha MeCTHOe MpasBuUTeNbLCTBO. 0 pelleHno oT 28 aHBaps 1981
roga, KOTopoe He SB/SETCH O0O6BLEKTOM HacTosLLeN >anobbl, Boicokuii Cypn efuMHOrNacHoO ofobpwn
[elCTBMEe NpPaBUTENbCTBA; [JaHHOe peLleHWe OblI0 BMOCNeACTBUM MoafepxaHo Bbicokum Cynom
BocTouHoii 3emnu (Estre Landsret) 8 ceHTs6ps 1983 roga («Aeno o Hanoroo6noxeHnn 1981 roga»).

9. MNocne TOro, Kak 3asBuUTeNb Y3Han 0 pelleHnn Boicokoro Cyfa MpeHnaHAUM, OH Hanucan CTaTbio,
ony6nnkKoBaHHYH0 B XXypHane "Grenland Dansk™ B aBrycte 1982 roga.

B cTaTbe OH BbIpa3n/l MHEHWe O TOM, YTO ABYM Cyfe6HbIM 3acefaTensm 6bl10 He06X0AUMO CAenaTh
OTBO/, B COOTBETCTBUM CO CTaTbei 62 KoHCTUTYLMM KoponeBcTBa JaHum (CM. M.15 HUXKE); OH Takxke
MOABEPT COMHEHWIO MX KOMMETEHTHOCTb W MOSIHOMOYMS GECTIPUCTPACTHO BbIHOCUTL PeLLeHus B fene,
KacatolLiemcs Mx pa6oToaatens. CTaTbst COAEPXKUT CrefyoLLmnii OTPLIBOK (MePeBO/, C ATCKOr0):

«MHOrme uneHbl MeCTHOrO MPaBMTENbLCTBA MOMM Obl ... BbI>KAATb BPeMsi, YTOObI
y6eaMThCs, YTO [Boe CyAe6HbIX 3aceaaTeneil CpeHnaHauM — 06a OHU, ME>KAY NPOUMM,
paboTalT HEeMnocpeACTBEHHO Ha MeCTHOE NPaBMTENbCTBO B KAuyecTBe AMPeKTopa
My3esi U KOHCyNbTaHTa Mo BOMpocaM TFOPOACKOTO >KWIULLIHOMO CTPOUTENbCTBA —
BbIMOMHWAN CBOI AOAT, U OHM 3TO caenanu. [1Byms ronocamu npoTwB OAHOro ( cMOTpU .
13 Hu>Ke ) 1eno 6bINo PeLLEeHOo B NOMb3y MECTHOrO NPaBMTeNbCTBA 1 MPU TakoM cocTase
cyAa HeTPYAHO AoraflaThes, KTO KaK ronocosan ».

10. MpodpeccnoHabHbIN cyabs Bbicokoro Cypa nocumtas, YTO Takue 3aMeyaHusi OTHOCUTESIbHO
cynebHbIX 3acefatesieid MOryT NOBpeAUTbL UX penyTauum B rnasax 06LecTBEeHHOCTM W, 6onee TOro,
BooGLe nojopsaTb foBepve K cyfebHon cucteme. lMcnonb3yss CBOM  MOSIHOMOYWMSA  TNaBbl
["peHnaHACKoM cyfebHOM CUCTEMBI, OH 06PaTUICA K HaYa/IbHUKY NOAnUMK 0. 'peHaHams ¢ npocbboi
HayaTb Yro/fIOBHOe paccnefoBaHve. BrocnefctBum 3asBuTens Obll 00BUHEH B Auddamauym Ha
OocHoBaHuK cTaTbn 71(1) YronosHoro kogekca I'peHnaHguy (Kriminalloven for Grénland; cm. Huxke
n.17) B Okpy>xHom Cyge (Kredsret) r. Hapccaka.

11. TMocne TOro Kak Obln yNaXeH BOMPOC O MecTe MNpoBefeHUs cyfebHoro pasbupatenscrea, 9
fekabpsa 1983 rofa geno 6uino paccmoTtpeHo B OkpyxkHoM Cyge r. Hapccaka. 3asButenb yTeepXaan,
YTO OH Hanucan PaccMaTpyBaEMYHO CTaTbio, YTOObI BbIPa3nUTb CBOK TOUKY 3PEHWUSA O TOM, YTO Mpwu
BbIHECEHMW PeLLEHNS MO [efly O HaN0roobnoXKeHUW ABYM CyAebHbIM 3acefaTensm 6b110 He06XoANMO
3asBUTb OTBOJ B COOTBETCTBUW CO CTaTbeil 62 KoHcTuTyumm Koponesctea JaHum (CM. n. 15 Huxe), n
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yto fAeno o Auddamauun, BO3BYXKAEHHOE MPOTUB HEro, HapyLLAeT CTaTblo 77 KOHCTUTYLMM
[aHun, KoTopas rapaHTUpYeT cB06GOAY BbIPKEHWUS MHEHUS (CM. M. 16 Hidke). B CBOEM peLleHun oT
TOro e AHs OKpy>xHoli Cya nocTaHoBWA (NEpPeBof, C AaTCKOro):

«Cyf cuMTaeT, YTOo 3aKOHHOCTb pelleHns Boicokoro Cyaa oT 28 aHBapsa 1981 roga He
ABNAETCSA LENbI0 [AaHHOro pasbupaTenbcTBa. EAMHCTBEHHbIM BOMPOCOM, KOTOPbIN
cnegyeT paccmaTpuBaTb, SABMSETCA /M COfdEp>KaHuMe CTaTbuM  OOBMHSEMOrO
OCKOpOUTeNbHbIM ANA ABYX Cyfeid, paccMaTpuBaBLUMX JaHHOEe AEeNo.

Cy[, HaxoAuT, 4TO B NPUBEAEHHOM OTPbIBKE paccMaTpWUBaeMoii CTaTbi 06BUHSAEMbIi
NCMONMb30BaN Tak>Ke BbIpaXKeHUs,, 4YTO [Ba cyAebHbIX 3acefaTens K KOTopbiM
OTHOCATCS AaHHble CNOBa MOF/M CMPaBe//IMBO NOCUMTATh CBOK YECTb YLLEMEHHOIA.

CyL, He HaxoAuT HapyLlueHus npasa OOBMHAEMOro Ha CBOOOAY BbIPa>KEHWUS MHEHUS, O
KOTOPOM OH 3asBnsieT B COOTBETCTBMM CO cTaTbel 77 KOHCTUTYUMM, MOCKONbKY
06BMHSIEMbIN MMeeT npaBo, 6e3 NpeALIecTBYIOWEN LEeH3Ypbl, Bblpa>KaTb CBOE MHEHWe,
MpwW YCNOBUMW, YTO OH MOXKET OblTb NPUB/EYEH K OTBETCTBEHHOCTM MO CyAy.

Takum o6pasom, Cyn HaxoauT OOBMHAEMOrO BMHOBHbIM B HapylleHun cTaTbu 71 (1)
YronosHoro Kogekca 'peHnaHfuM, NOCKONMbKY OH He JoKasan Crnpasef/MBOCTb Bblbopa
BbIpa>KEHUN B paccMaTpuBaemMoil CTaTbe COOTBETCTBEHHO cTaTbe 71(2) Toro >ke
Kogekca.

Okpy>How Cya HanoXun Ha 3asButens wrpad B 2 000 4aTCKUX KPOH.

12. 3assuTenb nofan anennauumio B Boicokuii Cyn BocTouHOR 3emnun, HO XKanoba 6blia nepefaHa B
Boicokuii  Cyp  [peHnaHguu, Mof —HOPUCAMKLMIO KOTOPOro oOHa nognagana. Korpa feno
paccmatpuBasiocb B Bbicokom Cyge [peHnaHauu, npogecCUOHa/IbHbIA CyAbA 3as8BWN CaMOOTBO,
MOCKO/IbKY OH Y4aCTBOBa/ B BO30Y>KeHUV NPOM3BOACTBA MO JaHHOMY Aeny W 6bl/1 3aMeHeH OfHUM U3
CBOMX 3amecTuTeniei (cm. n. 10 BbiLle 1 .18 HMXKe).

13. 3 nwons 1984 roga Beicokuii Cya noateepann pelueHne OkpyxxHoro Cypga, nogyepkuBasi, yuto
3a9BUTeNb HENPaBW/IbHO MOHAN pe3ysnbTaTbl FO/I0COBaHNA B Aenie 0 HanoroobnoxeHnn 1981 roga:
peLleHne B Mo0/b3y MECTHOro MpaBWUTENLCTBO OblI0 MPUHATO eAMHONNIAacHO, a He ABYMS rosiocamu
NMPOTUB OJHOr0, KaK 3TO MOHAN r-H bapdoa. Yto Kacaetcs 06BUHEHUS NPOTMB 3asaBUTENA, NOMUMO
npouero, Cyp noctaHoBu/ (MepeBoj C fATCKOr0):

«Bbicokuin Cypf cornaceH ¢ BbiBogamum  Okpy>kHoro Cyaa, 4TO HekoTopble W©3
MCMO/Mb30BaHHBLIX BbIPaXXEHWA, MNOAYEpPKMBAIOLME, YTO [BOE TPeHNaHACKUX CyLeOHbIX
3acefaTeneil «BbIMOMHWUAM CBOW AOMM» — a UMEHHO CBOW JONr Kak pab0THMKOB MECTHOrO
NPaBUTeNbLCTBA, PELUUB N0 B €ro NoNb3y — NPeACTaBNAnT co60ii cepbE3HOE 0OBUHEHME,
4TO C 60/bLUOI A0NE BEPOATHOCTY MOXKET MNOBPeAUTb UX penyTauun. [JokaszaTb BUHY
CyLebHbIX 3acefaTenein He NPeACcTaBNATCA BO3MOXKHbLIM, NOCKO/NbKY HeNb3s UCKNOUN T,
YTO ec/nm Obl OHU He OblIM PabOTHUKAMU NPaBUTENLCTBA, Pe3yibTaT Obll 6bl Takum
>Ke. CnegoBaTenbHo, r-H bapdog 6yaeT npu3HaH BUHOBHBLIM B HapyLleHnn cTaTbu 71 (1)
YronosHoro Kogekca.

UTo kacaeTca KOMMeTEHTHOCTW [ABYX MNPUCAMKHbIX 3acedaTeneir, Bbicokuin Cyp
cornaceH C O0OBWHAEMbIM, YTO OHW [OMKHbI 6biMM 3a8BUTb CaMOOTBOZ, MOCKO/bKY
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paboTaM Ha OfiHY W3 CTOPOH CyAe6GHOro cropa, 3aHuMas BbICOKME —PyKOBOAsLLME
noctel (a B [peHnaHauM CylecTBYlT CTPOrMe npaBuia OTHOCUTENbHO
6ecnpucTPacTHOCTY CYAOB), U, TakUM 06pa3oM, BO3AEP>KAThCA OT yyacTwsi B 9TOM
npouecce.

YunTblBas Cepbe3HOCTb OOBUMHEHUS 1 pacnonaras WHopMmauueii o MaTepuanbHOM
NONOXKEHWM 0BBMHSEMOTO, YTO AaBao Obl OCHOBAHWS A5 CYLIECTBEHHOIO YBENNYEHUS
HaNOXKEHHOTo WTpada, C 0HOW CTOPOHbI, U MPUHUMAs K CBEAEHWIO MPABOMEPHOCTb
NPVBNEYEHUS BHUMAHWS K HapyLIEHUIO MNpuHLUMNA 6ecnpucTpacTHOCTU, C  ApYroii
cTopoHbl, Cyf NoATBEP>KAAET CYMMY HANOXKEHHOIO W Tpacax.

14. Bnocneacteun 3adaBnTenb 3anpocun MUHUCTEPCTBO HOCTULMW O pas3peLleHn nogatb anennaumio
B BepxoBHbiin Cyf (Hojesteret), B uem eMy 6b110 0TKa3aHo 14 mapTa 1985 roga.

11. MprMeHrMoe HauVoHasIbHOE 3aKOHO4aTe/IbCTBO
A. KoHcTuTyumna Koponesctsa [aHuw.

15. B cootBetcTBUM CcO cTaTbel 62 KoHctutyumm (Danmarks Riges Grundlov), oTnpasneHue
NpaBocyams [LO/MKHO OblTb HE3aBUCWMbIM OT WCMOMHWUTENIbHON BMacTW, W COOTBETCTBYHOLLME
rapaHTVu B 3TOM BOMPOCe YCTaHaB/IMBAOTCA 3aKOHOM.

16. CB0o60/a BblpaKeHWsi MHEHUS 3alpLleHa cTatbeid 77 KOHCTUTYUMK, KoTopas rnacut (nepesog ¢
[aTCKOro):

«Ka>k /bl MMeeT npaBo Ha CBOOOAY BbIpa>KeHWs CBOEr0 MHEHUS NMOCPeACTBOM neyaTw,
MUCbMEHHO WAM  YCTHO, MNPU YCNOBMM, YTO OH MOXKET OblTb MPUBIEYEH K
OTBETCTBEHHOCTY NO cyay. LieH3ypa u vHble npefynpeanTeNbHble Mepbl HUKOr4a BHOBb
He 6yay T BBELEHbI».

17. YronoBHasi OTBETCTBEHHOCTb 3a Auth(haMaLimio B OTHOLLEHUN TPaXXAaHWHa YCTaHOB/EHA B CTaTbe
71 YronosHoro Kopekca peHnaHgum (Kriminalloven for Grenland), koTtopas rnacut (nepeBog c
[aTCKOro):

[(1)] «pakgaHnH MOXKeT OblTb NPWBAEYEH K YronoBHOVW OTBETCTBEHHOCTW  3a
aupchamaupio B OTHOLLEHWW  Jpyroro  /juvua, ecniM OH - YWeMAseT ero  YecTb
OCKOPOUTE/NbHLIMU CNoBamu UNu AeCTBUAMU, UM BbILBUMKEHWEM M PACcMpOCTPaHeHEM
06BMHEHWA, CMOCOGHbLIX YMaNWTb OLUEHKY OCKOPOGNEHHOW CTOPOHbI B rnasax ero
corpa>kfaH uam gpyrumu  cnocobamy noBpeanTb ero B3aMmMOOTHOLUEHUAM C APYruMu
NOAbMMU.

(2) TemM He MeHee, HUKTO He MOXKET OblTb NPUBEYEH K YrO0BHON O TBETCTBEHHOCTY 3a
06BMHEHVE, [OCTOBEPHOCTb KOTOPOro 6bina [oKasaHa WNM KOTOPOE BbIABUHYTO 13
[J06POCOBECTHLIX MOGY>KAEHUA, ecinm  HapywuTens O6bln 06si3aH caenaTb AaHHoe
3asBfeHNe WM OMpaBAaHHO [eiiCTBOBa B 3alMTy OYEBMAHOrO OO6LLECTBEHHOIO
MHTEepeca, CBOEro COGCTBEHHOIO MM MHTepeca ApYrux nnL,

(3) Tem He MeHee, /MU0, BblgBuratollee OOBMHEHMA, COOTBETCTBYHLLME
AENCTBATENBHOCTMW, MOXKET OblTb OCY>KAEHO, €cinm (hopma Bblpa>KeHUs 0OBUHEHMA
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ypesBblyaiiHO OCKOPOUTENbHA WM €CAM Y  HapylwUTens He  6blN0  [OCTaTOYHbIX
OCHOBaHWIi BbIBUraTb AaHHOE 06BMHEHME.,

(4) Ecrm >ke gudpdpamauoHHoe 06BMHeHWe HEO0O60CHOBAHHO, OCKOpP6/eHHas CTOpoHa
MO>XeT NoTpeboBaThb YYeCTb 3TO 06CTOATENLCTBO B NPUrOBOPE Cya».

B. OTnpaBneHune npaBocyansi B FpeHNaHanu.

18. Ha otnpaBneHve npasBocyaus B [peHNaHAMU BAMAKOT 0OCOOble YC/OBMA:  UCTOPUYECKNU
C/IOXVBLUVECA TPaaULLMKN, OrPOMHAs TEPPUTOPUA W YAauIeHHbIe ApYr OT gpyra noceneHus. CygnebHas
cucTeMa COCTOMT M3 CY[OB [ABYX YPOBHEN: OKPYXHbIX CY[OB, SABNSIOWMXCH CyAamyi MepBoi
MHCTaHUuKW, 1 Bbicokoro Cyga, KOTOpbIA ABNAETCA anensuMoHHbIM CYy[OM, HO KOTOPbIA MOXET
paccMaTpuBaTb OMpefefieHHble Aena Kak Cyf nepBol WHCTaHUuW. B 3aBMCMMOCTM OT TOrO
paccMaTpuBaeT /i BbICOKMIA cyf »anoby unv 3acefaeT Kak Cyf MepBOW WHCTaHUMKU, ero peLleHune
MOXeT OblTb 06XanoBaHO B BepxoBHbli Cyp, ecnv MNOSlyYeHO paspelleHvie Ha anennisauuio B
MwuHuCTepCTBE HOCTULMMN UK B Bbicokuidi Cya BOCTOUHbIX 3eMefb.

Boicokuii Cyp Bo3rnasnsetr cyabd Bbicokoro Cyga wavM OfMH U3 ero 3aMecTUTesieid, KoTopble
ABNAKOTCA OMbITHLIMW AMNIOMUPOBaHHLIMI FOpUCTaMi. B cocTaB BbICOKOTrO Cyaa BXOAAT Takke ABa
CyfeOHbIX 3acefatens, LeddeHbl, Ha3HaYaemble OAMH pa3 B 4 roga IpeHNaHACKMM MapnameHTOM
(Landstinget). OKpy>Hble Cyfbl COCTOAT W3 TPpexX 3acefartesield, HasHayaeMblX Ha 4 roja:
npeacefarens, HasHaveHHoro Cygpeit Bobicokoro Cypa, v ABYX [ApYrux cyaebHbIX 3acepatenei,
Ha3Ha4YeHHbIX MECTHbIMW BNacTAMU, KaHAMAATYPbI KOTOPbIX Npeanaraet cyapa Boicokoro Cypa.

CypebHble 3acefaTenn BbIMOMHAT CBOM 0683aHHOCTM KaK TPaKAaHCKWA [JOAr Hapsigy CO CBOeW
06bI4HOI paboToii. JTH060I YenoBekK, MMEIOLLMIA MPaBO ro/I0COBaTh HA MECTHbIX BbIGOPAaX, MOXET ObITb
Ha3HaueH cyaebHbIM 3acegateneM. Ecnv ans 3acepatens CANWKOM 06PEMEHNTENbHO BbIMO/HATL CBOU
00513aHHOCTU, OH MOXET 6bITb 0CBOOOX/EH OT HUX CyAbel Bbicokoro Cyaa.

19. OCHOBHOIN MPUHLUMM AATCKOro, a Takke rpeHNaHACKOro NpaBoCyAWs, COCTOMT B TOM, YTO CyAbs
JOMKEH  OblTb  6ecnpucTpacTHbIM M PYKOBOACTBOBATbCA — WUCK/OUUTENIbHO — 3aKOHOM U
NpeAcTaBNeHHbIMW  [OKa3aTenbCTBaMW.  ITOT  MPUMHUMMN  pacrpocTpaHseTcs Ha  BCeX i,
NpeacTaBsOWMX CyaebHYHO BMacTb: Kak Ha MpPOgeCCUMOHaNbHbIX CyAeil, Tak U Ha CyfAebHbIX
3acefaTeneil.

20. MpaBuna, perynvpytoLime 0TBoj CyAeii, ycTaHoBNEHbl MpeHNaHACKAM 3aKOHOM O NPaBoCYAWM.
TeM He MeHee, 3TOT 3aKOH CHOPMYNIMPOBaH B OGLMX TEPMUHAX M NMOAPO6GHO He OCTaHABMMBAETCS Ha
OTHOLLEHMAX «paboTofaTe/lb - PaGOTHUK» MEXAy CyAbsiMM M CTOPOHaMK Cyfae6HOro npoiecca B
KauecTBe OCHOBaHWS 15 0TBOAA.

21. PelueHve, BbIHECEHHOE Cyfbell MO KakKMM-IMB0 SIMYHbIM COOOpaXKeHUsAM, a He Ha OCHOBaHWU
3aKOHa W NMpriBeieHHbIX [0Ka3aTeNbCTB, HanpuMep, U3 YBaXKEHUS K CBOeMy paboToaarento, CYMTaeTcs
OYeBMAHbIM HapylleHneM 0053aHHOCTel, NPU  KOTOPOM MPUMEHANNCL  Obl  CaHKUMU  IMGO
"peHnaHAcKoro 3akoHa 0 npasocyamun (AMCUMNIMHAPHOE HakaszaHwue), b0 cTaTbd 28 YTOM0BHOMO
Kopekca I'peHnaHamm (3noynoTtpebneHye NosHOMOYMAMN).

PASBNPATEJ/IbCTBO B KOMNCCIWW MO NPABAM HEJIOBEKA
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22. B »xanobe Ne 11508/85, nogaHHoW B Komuccuto 22 mapTta 1985 ropga, r-H Bapdop
yTBEPXKAasl, UTO CTas XXepPTBOW HapyLUeHUa cneaytomx ctateid KoHBeHUMK: n. 3 cTaTbl 6 B TOM, 4YTO
HW OAMH 13 CcyaebHbIX 3acefartenieil He Obl1 BbIC/YLLAaH B KayeCTBe CBMAETENA B fAefie 0 Auddamarmu,
BO36Y>X/JeHHOM NpPOTMB Hero; ctaTbh 10 13-3a 06BMHEHUA ero B auddamarum n ctatey 13, Bonpeku
KOTOPO/ MUHMCTEPCTBO HOCTULMI He paspeLLnsio eMy nofaTb Xanoby B BepxoBHbI Cyf. OH Takxke
anennunpoBas K cTatbe 17 KoHBeHLMW.

23. 17 wmona 1986 roga Komwuccusi o6bsiBuna npuemnemoit: «>Kanoby Ha TO, YTO MMENI0 MeCTo
Hecrnpase4/MBOe BMeLUaTeNlbCTBO B MpaBO 3adBUTENA Ha CBOOOLY BbIPAKEHUA MHEHUS»,
rapaHTUpoBaHHoe cTaTtbel 10; apyrue >xanobbl ObinM OTKNOHeHbI. 16 nions 1987 roga Komuccns
cocTaBunia goknag (cratbd 31), B KOTOPOM NPULLIIA K BbIBOAY, YTO UMENI0 MECTO HapyLLEeHWe CTaTby
10 (4eTblpHAALATBIO FON0CaMM NPOTUB OAHOIO).

MONHbIA TEKCT MHeHMs Komuccunm u fByX OTAeNbHbIX MHEHWIA, COAepXallyxcs B [OKnaje,
BOCMPOW3BE/IEH B 3aK/IHOUEHNN JAHHOTO JOKYMEHTa.

NMPABO

24. 3afBUTeNb YTBEPXAas, YTO MpVB/IEYEHNE ero K OTBETCTBEHHOCTU 3a Auddamanuio BbiCOKMM
Cypom ["peHnaHany HapyLiaeT cTaTbio 10 KoHBEHLMW, KOTOpas rNnacuT:

«1. Kadkfplii Yenosek MMeeT MNpaBO CBOGOAHO BblpaKaTb CBOE MHEHWE. DTO MpaBo
BKOYAET C€BOGOAY NpWAEP>KMBATbCS CBOErO MHEHUS W CBOGOAy nonyyaTb U
pacnpocTpaHsiTb WH(hopMaumio 1 naem 6e3 Kakoro-nM6o BMeWaTeNbCTBa CO CTOPOHbI
Ny6NNYHBIX BNAaCcTEl N HE3aBNCMMO OT FOCYAAPCTBEHHbIX FPaHML,...

2. OcyulecTsneHne 3Tux csobod, Hanarawoulee 00583aHHOCTU M OTBETCTBEHHOCTD,
MOXKET OblTb COMNPSA>XKEHO C  OnpefeneHHbIMU  (DOPMa/IbHOCTAMU,  YC/IOBUAMM,
OrpaHNyeHnsIMA UK CaHKLMAMU, KOTOpble NpesyCMOTPEHbI 3aKOHOM U HeoOXOAWMbI B
[EMOKpaTWYeCKoM  06LleCTBE B  WHTepecax  HauUMOHabHOW  6e30macHoCTH,
TeppuTOpUaibHOA  LENOCTHOCTU  WAM  OOLWECTBEHHOr0  nopsgka, B Lensx
npefoTBpaLleHnss  6ecrnopsakoB UM MPecTynneHun, Ans  OXpaHbl  340pOBbA U
HPaBCTBEHHOCTW, 3aWWTbl penyTauyum wmm npas ApYrux Nuy, npefoTBpaLleHuns
pasrnawleHns  MHpopMauuK,  MOMYYEHHOW  KOH(MAEHUManbHO, WM 0becneyveHns
asTopuTeTa M 6ecnpucTPacTHOCTMW NPaBOCYAUSA».

[NpaBnTeNnLCTBO OTBEPr/I0 3adB/eHME T-Ha Bapq)o,qa, Torga kak Komuccusa cornacmnach ¢ HAM.

25. Be3 COMHeHWsI, NpUBNeYeHNe 3asiBUTeNS K OTBETCTBEHHOCTY 3a AnddamaLmio NpeacTaBnseT co6oi
«BMELLIATENbCTBO CO CTOPOHbI FOCYAAPCTBEHHbLIX OPraHOB» B MPaBO Ha CBOGO/Y BbIPAXKEHUS MHEHMS,
KaK OHO 3aKpenseHo B cTatbe 10. Takoe BMELIATENbCTBO He OyAeT HapyllaTb KOHBEHLMIO TOMBKO B
TOM Crnydyae, ecnim 6yayT cob/10eHbl YCIOBUS, YCTAHOB/IEHHbIE B N.2 cTaTby 10.

26. 3asBUTE/b HE OCMapuBaa HU TO, YTO BMELLIATENLCTBO GbIN0 «MPeAyCMOTPEHO 3aKOHOM», HU TO,
4TO OHO MMENO NPaBOMEPHYHO Lie/b MpPaBUTENLCTBA 3aLLMTUTL «PeMyTaLmMio APYTMX NL» U KOCBEHHO
o6ecneunTb «aBTOpPUTET NpaBocyaus». Kak n Komuceus, Cya He UMen NPUUYMH COMHEBATLCS, YTO B
[laHHOM C/lyyae BMeLLIATeNbCTBO Y/0B/ETBOPSNIO TPE60BaHMAM N. 2 cTaTbk 10 B 3TOM OTHOLLEHMN.
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27. Takum o6pasoM, Cya [OMKEH MPUHATL PeLLeHKe Mo BOMPOCY, 6bl10 NN BMELLATENbCTBO
«HE0BXOAMMBIM B EMOKPATNYECKOM OBLLECTBE» [/151 IOCTUXKEHUS BbILLEYNOMSHYThIX LIENEA.

28. Cya MHOrokpaTHO YykKasblBas, 4TO JloroBapuBatolimecss CTOPOHbI 06MafatoT onpeaeneHHoNA
cB060AOIN YCMOTPEHNA B OLEHKE HEOOXOAMMOCTM W CTENeHW TakKoro BMeLLATeNbCTBa, HO AaHHas
cB060Aa YCMOTPEHUS ABNSETCA NpeaMeToM EBPONEcKoro KOHTPONS, pacnpoCTPaHSIOLLErocs Kak Ha
3aKOHOaTeNlbCTBO, TaK M Ha MPUHATbIE B COOTBETCTBUM C HUM peLUeHUd, AaKe BbIHECEHHbIe
He3aBUCUMbIM CYZOM.

Takum o6pasom, Cyf ynosHOMOYEH OKOHYaTe/IbHO OnpeseniTb, COBMECTUMO /X «OrPaHNYeHne» Uan
«HaKaszaHue» CO CBOGOAOV BbIpaXXeHWs MHeHus. B atux uenax Cyg 6yfgeT paccmatpusath
ocnapmsaemoe cyfebHoe peweHne ot 3 utona 1984 ropa B cBeTe BCeX 006CTOATE/ILCTB Aena B Le/1oM,
BK/1HOYAA NyOANKaLMIO 3a9BUTENA U TOT KOHTEKCT, B KOTOPOM OHa Oblna HanmncaHa; B YactHocTu, Cyny
HeoOX04AMMO OnpefennTb, ObiN10 N1 BMELIATeNbCTBO, B KOHEYHOM WUTOre, «NpOMopLMOHa/bHO
[OCTVDKEHWIO 3aKOHHOW LieNn», NPUHMMas BO BHUMaHWE BaXKHOCTb CBOOO/bI BbIPaXKEHWUS MHEHUS B
[eMOKpaTnyeckom obulectee (CM. cyaebHoe pelueHve “Mionnep v apyrue npotus LLseinapun™
(«Muller and others v. Switzerland») oT 24 mas 1988 roga Series A, 1. 133, ¢. 21-22, . 32-33).

29. B paccmatpuBaemMom fefne MpPOMOPLMOHaNbHOCTL 03HaYyaeT, YTO MpecnefoBaHue Lenei,
yKazaHHbIX B M. 2 cTaTbi 10 He06X04MMO COM3MEPATb C LIEHHOCTbIO OTKPbLITOM AUCKYCCUM Ha Temy,
NPeAcTaBNsIOWY O06LECTBEHHbIN MHTepec (CM. mutatis mutandis cyae6Hoe pelueHue "JIMHreHc
npotus ABCTpuKn” («Lingens v. Austria») oT 8 utona 1986 roga, Series A, 1. 103, ¢. 26, n. 42). MMpwu
YCTaHOB/IEHUN CMpaBefA/IMBOro GanaHca MeXay I3TUMU WHTepecamu, Kak CrpaBef/IMBo yKasaiu
3asBuTeNib M Komuceuns, Cya He MOXeT YNyCTUTb U3 BUZY, HACKONbKO BaXKHO He OTNYTHYTb FpaXkaaH
Yrpo30i NPUMEHEHUSA YTOMTIOBHLIX WM MHbIX CAHKLWIA OT BbIpaXXeHMS CBOEro MHEeHWst No npobiemam,
NpeAcTaBNAOWMM 06LEeCTBEHHbIN MHTEPEC.

30. B cTatbe 3a9BUTENA COAEPKMTCA [1Ba /IEMEHTA: BO-NepBbIX, KpUTHKa cocTaBa Beicokoro Cyaa no
[eny 0 Hanoroo6noxeHuv B 1981 rogy W, BO-BTOPbIX, 3adB/ieHWe O TOM, 4YTO [Ba CyAebHbIX
3acefarenis «BbIMOMHUAN CBOW LONT», YTO B JAHHOM KOHTEKCTE MOXET 03HayaTb TO/IbKO TO, YTO OHU
OTA&/ M CBOW rosioca B MOMb3y MECTHOrO NpaBUTENbCTBA, MOTOMY 4TO paboTaiM Ha Hero, a He
roN0COBa/IN KaK He3aBUCKMbIe 1 6eCnpUCTpacTHble cyabu (CM. M. 9 BbiLLEe).

31. BMmeluaTenbCcTBO B CBOGOAY BbIPOKEHUS MHEHWS 3aSBUTE/N BbI3BAHO TO/IbKO BTOPbIM 3/1EMEHTOM.
TeM He MeHee, C TOUKM 3peHusi Komwuccum, 3TO YTBEpXKAEHWE, 3aTparvBatollee OO6LLECTBEHHbIE
MHTEpPEChl, OTHOCUTCA K paboTe MeCTHbIX B/aCTeld, BKIKOUAOLWMX 1 OpraHbl npaBocyausi. CornacHo
Komucenn npoBepka HeoGX0AMMOCTM BMELLATENbCTBA B 9TOM Cly4ae [O/KHA ObiTb OCOGEHHO
CTPOrOiA: AaXe eCnv pacleHMBaTh MyGAMKALMIO 3asBUTENS KakK TOMbKO OGBUMHEHME ABYX CyAe6HbIX
3acefaTenieid, OCHOBHOI O6LLECTBEHHbIA MHTEPEC CTaTbM CBS3aH C BO3MOXKHOCTbHO KPUTMKOBaTb U
Ny6/IMYHO 06CYXKAaTh CYLLECTBYHOLLYIO CyAe6HYH CUCTEMY MepeBeLLnBaeT UHTEPeC ABYX CyAe6HbIX
3acefaTenieil B 3allyTe NPOTUB TaKOro PoAa KPUTUKM B MX afpec, Kak KPUTUKA BbIPaXKeHHas B CTaTbe
3aABUTENS.

3asBuTeNb NOAAEPXKAS 3TO MHEHVME; B YaCTHOCTW, OH YTBEPXKAAST, UTO ero 3aMeyaHust OblIn NPU3BaHbI
npvBneyYb O6LLECTBEHHbIN WMHTEPEC K MNOA03PUTENbHOM MpOLeccyasbHON OWwnbKe, COBEPLLEHHON
cyfapein Boicokoro Cyaa npu HasHayeHWUn cyfebHbIX 3aceaaTeneil.

[NpaBMTENLCTBO BO3PasW/Io, cynTasa 4Yto Kommuccus, npeymeHbLumna 0CKOp6I/IT€fIbeIe YTBEPXKAEHUA
3anBUTeNA, pacLeHmBas MX Kak MPOCTO KPUTMKY coctaBa Bbicokoro Cypga; aTto obI10 (baKTI/Il-IECKVI
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ro/lOC/IOBHOE OGBMHEHME MECTHbIX BfacTeli B HapylleHuu cTaTbu 28 YronoBHoro Kopekca
MpeHnaHaum (cM. n. 2 Bbile). MpPaBUTENLCTBO TaKXKe HE MOXET COrfacUThCS C MOHWMaHUEM
Komuccueld NpoBepKi HEOGX0AMMOCTY BMELLATeNbCTBA FOCY/4apCTBEHHbIX OPraHOB: OHO aKLEHTUPYET
BHMMaHVe Ha npaBe HaLMOHa/IbHbIX BMAcTeil Ha YCMOTPEHMe MpW OLEHKE Takoro BMeLlaTeNbCTBa.
MpaBUTENbCTBO ~ CUMTAET, uUTO  O6GBMHEHUS  3asBUTENs  6biAM  AnddaMalMOHHbIMK,  He
MOATBEPXK/AEHHBIMU HUKAKUMM [10Ka3aTeNbCTBaMM 1 (haKTUUeCKM NOXHBLIMK, 6oniee TOro, He3aBncUMO
OT TOro 6binn 6bl ABa CyAe6HbIX 3acefaTenst OTCTPaHeHbl OT PACCMOTPEHMS Aiefla 0 Ha/Ior00610XKEHUM
B 1981 rogy wnm HeT, 3T 06BMHEHUS He CMOCOGCTBOBA/IN (DOPMMPOBAHMIO OBLLECTBEHHOTO MHEHMUS,
[0CTOINHOTO 3aLLMTbI B AEMOKPATUYECKOM 06LLIECTBe.

32. B ocHoBy peweHus Bbicokoro Cypa [peHnaHAuKM, BbIHECEHHOrO B paMKaxX Haf/exallein
HOPUCAUKLMK, BbINIO MOMOXEHO, YTO «BbIPOKEHWUS CTaTbl O TOM, YTO [BOE CyAeOHbIX 3acefaTesneit
BbINOSIHUAN CBOW JONT, TO eCTb A0NT PabOTHWKOB MECTHOIO MPaBUTE/IbCTBA B BbIHECEHWMN PELLEHNS B
ero nosib3y, NPeACcTaBnAT Cepbe3HOe 0OBUHEHME, KOTOPOe MOXET MOBPEAUTL NX penyTaumm B rnasax
OOLLECTBEHHOCTU». YUnTbIBAsA 3TO U Apyrne 06CTOATENbLCTBA 00BUHEHUA 3asBuTens, Cyp nonaraer,
YTO BMELLATeNIbCTBO FOCYAAPCTBEHHbLIX OPraHoB B CBOOOAY BbIPWKEHUA MHEHWUS 3afBUTENA He
npecnefoBaio LeNb OrpaHNuUTL ero npaBo B COOTBETCTBUMM ¢ KOHBEHUMEN My6/IMYHO KPUTUKOBATb
coctaB Bbicokoro Cyaa no feny o HanoroobnoxeHun 1981 roga. Ha camom fene, npaBo r-Ha
Bapjosa Ha BblpaXXeHWe CBOEro MHEHWs MO 3TOW npobneme ObINO YXKe MPU3HAHO peLleHnemM
Bbicokoro Cyaa ot 3 utons 1984 roga (cm. n. 13 BblLue).

33. bornee TOro, NpUB/EYEHKE 3asBUTENS K YTOMIOBHO OTBETCTBEHHOCTY He MOXET 6bITb pacLieHeHO
Kak AeiicTBME, NOBNEKLLEE eNCTBEHHOE OrpaHMYeHie 3TOro Mnpaea.

3aaBuUTeNb BMOSIHE MOT MOABEPrHYTb KpUTUKe cocTaB Bbicokoro Cyga B UenoMm, He nepexofsd Ha
NINYHOCTU cyfiebHbIX 3acefatenieil. K ToOMy e UM He 6bl10 NpescTaBieHO A0Ka3aTeIbCTB TOro, YTo
3aaBUTE/Ilb 060CHOBAHHO Monara, YTo fBa 3neMeHTa Kputuku (cM. n. 30 Bbllle) ObM HACTOMbKO
TECHO CBfA3aHbl, YTOObI CAenaThb 3asdB/IeHNe OTHOCUTENbHO ABYX CyfeOHbIX 3acefaTeneil 3aKOHHbIM.
BbiBogbl Bbicokoro Cypfa, 0 TOM, YTO BMHA CyfebHbIX 3aceparteneid He Obina fokasaHa (cm. n. 13
BbllLE) HEe BbI3blBAOT COMHEHWS; COOTBETCTBEHHO [LO/MKHO Oblf0 6bITb MPU3HAHO, YTO 3afBUTESb
MONOXWUN B OCHOBY CBOEro 06BMHEHMS B afpec ABYX CyAeOHbIX 3acefaTteneil NpoCToi (akT, YTO OHU
ObINU CMyXaLlyMn MECTHOTO MPaBUTe/NbCTBA, AB/IABLLET0CA OTBETUMKOM MO Jefly O HAIoro06/10)KeHnN
1981 ropja. XoTa 3TOT (pakT MOXKET BbI3BaThb pas3/iMyHble MHEHUS O NPaBU/IbHOCTU (POPMMPOBAHUA
CoCTaBa Cyfja, HO OH He Obln, KOHEYHO, [oKa3aTe/IbCTBOM NPUCTPACTHOCTU, U BPAA NN 3asBUTENb He
3Hasn 06 aToM.

34. 3akoHHbIA WHTepec [ocyjapcTBa B 3aWuTe penyTaumm [AByX cydebHbIX 3acefatenein
COOTBETCTBEHHO HE NPOTMBOPEYUNT MHTepecy 3asBUTENs O BO3MOXHOCTW Y4acTus B CBOGOLHOM
MOIMTUYECKON AMCKYCCUM NO BoNpocy 6ecnpuctpacTtHocTy Beicokoro Cyaa.

OpHako, npy onpefenieHn CyMMbl Hasaraemoro wtpaga, Beicokuii Cya NpuHAN BO BHUMaHue To,
4TO OcrapuBaemoe yTBepXaeHue 6b110 0Ny6IMKOBAHO B KOHTEKCTE KPUTVKM 3asBUTE/IEM €ro cocTaBa
B 1981 roga. (cm. n. 13 BbiLLe).

35. 3asBuTenb YTBEPXAA/, YUNUTbIBASA NOAMTUYECKMIA KOHTEKCT Aena 0 Haloroo6noxeHun 1981 roaa,
4TO BbIJBVHYTbIE UM OOBMHEHWS NPOTMB CyLebHbIX 3aceaaTeneil [OMKHbI pacCMaTPUBATLCA KakK YacTb
MOSIMTUYECKON AUCKYCCUM C 60Mee LUMPOKUMI rpaHuLamm Ans JonyCTUMOR KPUTUKNA.
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Cya He MoOr nMpuHATL TakoW aprymeHT. CypgebHble 3acefaTenn BbIMOMHAIN CBOU 3aKOHHbIE
06s3aHHOCTM. OcnapvBaeMoe 3asB/ieHNe He OblI0 KPUTUKOM MOTUBMPOBKU PeLUeHNs OT 28 sHBaps
1981 rofa, a, kak 6b1/10 ycTaHoB/IEHO Bbicokum Cyaom B ero petleHun ot 3 nona 1984 rofa, ckopee
ObIN0 AngdpaMaLMoHHbIM 06BMHEHMEM NPOTMB ABYX CyAeOHbIX 3acefaTesiel IMYHO, KOTOpoe MOr/Io
YHU3UTb UX B rNa3ax 06LLeCTBEHHOCTM 1 6bIN0 BbIABUHYTO 6€3 COOTBETCTBYIOLLUMX A0KA3aTE/LCTB (CM.
n. 13 Bbiwe). B BUAY 3TUX COO6PaXKEHMI, NOMUTUYECKNIA KOHTEKCT, B KOTOPOM paccMaTpuBasioch
[eno 0 HaloroobnoxeHUn, Hemb3s CuMTaTb YMECTHbIM [N  peLleHns Bonpoca O
MPONopL1OHaNbHOCTK.

36. YuunTbiBas BbllleckaszaHHoe, Cyf NPUXOAMT K BbIBOAY, YTO B 0BCTOATENbCTBAX HACTOALLEro fena
HapyLueHus ctatbu 10 yCTaHOBNEHO He 6bIno.

HA 9TNX OCHOBAHUNAX CY 4 EANHOI TACHO

1. MocTaHoBWU LWECTbIO rosiocammn NPOTMB OAHOrO, YTO HapyLleHne ctatbl 10 KOHBEHUMN HE NMEeNo
MecCTO.

COBEpLUEHO HAa aHIIMIACKOM M (DpaHLy3CKOM f3blKax M OrfalleHo BO [lBoplLe npaB 4enoBeka B
Crpacbypre 22 espanst 1989 roga.

Pond Puccaan Mpepncenatens
Mapk-AHAp3 cceH CekpeTapb Cypa

B cootBeTcTBUM € n. 2 cTatbM 51 KoHBeHuMn u n. 2 ctatbu 52 PernameHTa Cyga K HacTosLLeMy
peLleHuIo nNpunaraeTcs OTAe/IlbHOe MHEHME T-Ha [ éNbKIOKIO.

Oco60e MHeHMe cyabn MENbKIOKO

A ¢ 60NbLLNM YBAKEHMEM OTHOLLYCh K MHEHUIO GOMBLUMHCTBA MOMX KOJI/IEN U BbIPaXKat COXaeHue,
4TO He MOrY COrnacuTbcs ¢ pelleHnem Cyga no AaHHOMY Aeny. Mosi ToUKa 3peHUs OCHOBaHa Ha
CneaytoLLMX NOMOXKEHUSX:

1. B cTaTbe, KOTOpas Nocny>una noBoAoM 415 BO30YXKAeHWS fena, 3asaBuUTe b NOABEPTHY/T COMHEHUIO
BecnpucTpacTHOCTb  [BYX CyfAeOHbIX 3acefaTefied B pacCMOTPeHUM [efla MpOTUB  «CBOEro
paboTozaTens», NoCKONbKY OHW paboTann Ha MECTHOe MpaBuTENbCTBO. B noaaepyxKy CBOe no3vumm
OH NpuBen cTaTbio 62 KoHcTUTyumn Koponesctea JaHuu.

2. MockonbKy r-H bapthog He MMeNn Kakoro-nMbo npsaMoro WaM KOCBEHHOrO OTHOLWIEHWS K Jefly O
HaforoobnoxeHnn 1981 roga, nNpyv KOTOPOM MPaBUTENbCTBO BbICTYMNas0 OTBETUMKOM, OH He UMen
JINYHOTO  MOTMBA  KPUTWUKOBaTb  CyAebHbIX  3acefateneid. OH  NOABEPr  COMHEHWUID — UX
6ecnpucTpacTHOCTb, KPUTUKYS COOCTBEHHO He MX MOBEAEHWE MpY PacCMOTPEHWUW fena, a TOT (akT,
YTO OHM O6blIN  NPaBUTENLCTBEHHBIMW  CAYXALWMMW,  APYTMMW  CNOBaMW, 4YTO OHU  OblIN
roCyJapCTBEHHbIMUA CNYXaLLMMW, 3acefatoliMn B Cyfe, KOTOpbIA JO/MDKEeH OblTb HE3aBUCUMbIM U
6ecnpucTpacTHbIM.
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3. XoTa 3TV ABoe cyaeGHbIX 3acedateneil He Gbiin,  CTPOrO  roBops,  MOAUTUKaMK, S
npeanonarato, YTo 3TO AEN0 UMEET MOMUTUYECKYHD MOAOM/IEKY, NMOCKONbKY OHO KacaeTcsi KPUTUKU
onpefeneHHol cyae6HON CMCTeMbl, a UMEHHO CUCTEMbI TpeHNaHauK, U ee CTPYKTYpbl, KOTopas, Mo
MHEHMIO 3asBUTENS, He BHYLLIAET A0BepUst 06LLEECTBEHHOCTM.

C Moeli TOYKM 3peHnsi, HEBO3MOXKHO 13BJIeYb apryMeHT a contrario 13 gena JInHreHca, B kotopom Cy/
MOCTaHOBW/, UYTO «MNpefesbl JOMYCTUMOW KPUTUKN B OTHOLLEHWUM "MOMTUKOB" KaK TakoBbIX LUMpe,
4yeM B OTHOLLEHUW YacTHOro nmua (cM. pelueHue ot 8 uionsa 1986 roga Series A, T. 103, c. 26, n.42).
KoHeuHo, Cyp viMen B BUAY He TO, YTO 06LLEeCTBEHHas KPUTUKA NO NOMIMTUYECKMM BOMPOCcaM A0/KHA
ObITb Harpas/eHa UCKNHOYUTE/IbHO MPOTMB MOMTUKOB WU/IM YTO OLEHKA roCYAapCTBEHHbIX OpPraHoB U
no3nuua Tex, KTo He ABNAETCA NMOMUTUKOM B NPAMOM CMbIC/E, HO TEM HE MeHee NPUHUMAET aKTUBHOE
yyacTve B NMOIMTUYECKON YKN3HU 0BLLEeCTBa, LO/KHbI ObITb UCKIKOYEHbI U3 CBOBOAHOMN ANCKYCCUMN W
[eMOKPaTNYECKOr0 00CYXAEHNS.

4. B cBoem pelueHun no geny "Xanamcarig npotmB CoeguHeHHoro Koponesctea™ ("Handyside v. The
United Kingdom™) (oT 7 nekabpsi 1976 roga Series A, T. 24, ¢. 29, n. 49 n 601ee NO3AHEM PELLEHUN NO
peny "Mionnep n gpyrvie npotus LLUseiuapumn” ("Muller and others v. Switzerland™) un gpyrue ot 24
maa 1988 roga Series A, T. 133, c. 21, n. 32) Cya onpefenns, 4To AeMOKpPaTUA — OTKpbITad cuctema
npaBfieHNs, MpY KOTOPOM OCHOBHYHK PO/b UrpaeT cBO60Aa BbIPKEHUS MHEHWUA. A MOMHOCTbIO
cornaceH ¢ EBponeiickoin Komuccrein no npaBam YenoBeka, B ee YTBEPXKAeHUN, UTo: «...lMoasepras
KPUTUKe OCYLLEeCTB/IEHWEe TOCYAapCTBEHHOM BNacTu, HeOb6XOAMMO OCOGEHHO CTPOro OrpaHmyYMBaTb
BMeLLATEeNbCTBO MOCPEACTBOM MNyOAMKaLuUM MHEHWIA, KOTOpble KacatoTCsi [esTeNbHOCTM OpraHoB
BNIACTW, BK/IOYAIOLWMX W CyfebHble» (goknag M. 64); n «... faxe ec/in pacCMaTpuBaeMyto CTaTbio
paccMaTpuBaTb Kak Hamagku Ha 6ecnpucTpacTHOCTb M penyTauuio ABYX CyfAebGHbIX 3acefaTenei,
06LMIA MHTepeC B [ONYLUEHUMA MOAUTUYECKMX Ae6aToB Mo BompocaM paboTbl CyAebHbIX OpraHoB
MMeeT OONbLUMIA BEC, HEXE/IN 3alluTa ABYX OTAe/bHbl CyfebHbIX 3aceaateneid 0T KPUTUKKM, NOAOGHO
TOI, KOTOpas NPo3ByYasa B CTaTbe 3aaBUTENA» (Tam Xe N.71).

5. f cumTato, 4To TO, YTO r-H Bapdog Bbipasun, Mo 06LIEMY NPU3HAHMIO, B HECKO/bKO Fpy6bIX W
MpeyBeNNYeHHbIX BbIPXKEHWSIX, He OT/IMYAETCS OT TOr0, YTO 3asB/ISETCA Ceityac U GbINo 3asBNeHO:

- BepxoBHbiM Cyaom [peHnaHAMW, KOTOPbIA COrnacuacs ¢ HAM B TOM, 4TO [JBOE CyAe6HbIX
3acefateneil «OMKHbI  BblNK 3as8BUTb CaMOOTBOZ, UM, TakKMM 00Pa3oM, YKNOHUTBLCS OT y4yacTus B
PACCMOTPEHUM fieNla» U YTO «OBBUHSEMbIV Gblfl NPaB, NPUB/EKas K 3TOMY BHUMAaHWE», MOCKO/bKY OHM
BbINM «BbICOKOMOCTAB/EHHBIMMW CMYXKALLMMI CTOPOHbI - OTBETUMKA» (CM. peLLeHue, n. 13);

- B cTaTbe 62 KoHcTuTyuumn Koponesctsa JaHuM 1 NpaBUTeNbLCTBOM [laHMKM, KOTOPOE «COr/acHo...
4yTO ABOe CyfebHbIX 3acefaTeneid, KOTOPbIX UMeN B BUAY 3asBUTE/Ib, KaK BbICOKOMOCTaB/EHHbIMU
C/y)alLLye CTOPOHbI-0TBETUMKA JO/DKHBI 66111 ObITb OTCTPAHEHbI OT PACCMOTPEHUS AeNa, MOTOMY YTO
MOT /I BO3HUKHYTb COMHEHUSA B UX 6ecnpucTpacTHOCTU» ( CM. LOKNag, n.42);

- HactoAwmm Cypaom, KOTOprVI B 6onee yem O4HOM C/ly4ae B CBOEM peLleHnn MnoctaHoBWI, 4YTO
npaBoCyane He TOJIbKO AO0/HKHO BEPLUNTLCA, HO TaKXKe AO0/TKHO ObITb BWAHO, YTO OHO BeEpLUNTCA.

6. B 3aK/HOYEHWN, S XOUYy MOAYEPKHYTb, YTO TPYAHO COMMacoBaTb MONOXEeHUs KOHBEHLMM, Ybeit
KOHEUHOA LieNblo SIBNISIETCS YCTAaHOB/EHVE €BPOMEiCKMX CTaHAAPTOB, C 0COBEHHBIMMN HALMOHA/IbHBIMU
yepTamu, TaKMMKM Kak Te, 0 KOTOPbIX YNOMsHY/0 MpaBUTeNbCTBO.
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7. 10 BbllWeyKasaHHbIM MPUYMHAM A Monarak, 4YTO TakKoe BMELIATe/IbCTBO  FOCYAAPCTBEHHbIX
OpraHoB B OCYLLUECTB/IEHME 3asBUTE/leM MpaBa Ha CBOOOAY BbIP@KEHUS MHEHUS He MOXET
paccmaTpumBaTbCA Kak «HeobXoanmoe B JeEMOKPAaTMUYECKOM O6LLECTBE» M YTO, TaKMM 06pa3oM, UMEso
MecTO HapyLleHue ctatby 10 KoHBeHUuN.
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KpaTkoe n3noxxeHue gena

OENO «bEPMEHC TMAEHOE V1 APYT VE NMPOTWB HOPBEI MN»
(Bergens Tidende and others v. Norway)

(xanoba Ne 26131/95)

MocTaHoBNeHne Cyga
Crpacbypr, 2 masa 2000 roga

Tema: gugpcpamanms

AcCneKTbl fena: 06LecTBeHHaA 3HaYMMOCTb TeMbl NMy6ANKaLmMn

KpuTepuid: BaXXHOCTb CBOOOAbLI BbIPOXEHUS MHeHUs; "HeoO6XOAMMOCTb B [eMOKPATUYECKOM
obuecte"

HakasaHve: HaHCcoBas CaHKLUuA

PellleHVe: HapylleHMe npaBa Ha CBOOGOAY BblpaXeHUs MHeHus (ctaTbu 10 EBponeickol
KoHBeHL MW 0 3aLmTe Npas ¥ OCHOBHbIX CBOOOJ, Ye/I0BEKA); TallHbIM r0/10COBaHNEM

FOpucankuma: Esponeitckmin Cyf 0 3aliMTe Npas YesioBEKA M OCHOBHbIX CBOOOJ, YesioBeka Mo
npasam 4YesioBeka: Hopseruns

3aknoueHmne: 3asBUTENM ObIIM NPUBMEYEHbl K OTBETCTBEHHOCTM 3a Avddamauuio nocrne
ony611KoBaHUs psfa cTaTeit, B KOTOPbIX 06Cy»aanack nnoxas pabota NiacTMYeckoro Xupypra.

PaKThI:

MepBbiM 3asBUTENEM Obla eXefHeBHas raseta "bepreHc TuaeHge", BTOPbIM — €€ rNaBHbIN
pefakTop, TPeTbMM — XXypHanucT, paboTaBlumii B rasete. [oOkTtop P. 6bin cneumanmctom
KOCMETUYECKOW XMPYPrum, KOTOpbIA paboTan B 3Toil obnactm ¢ 1975 roga. OTcnexusas
OTKPbITVE HOBOW KNMHWKK B 1986 rody, NepBblil 3asBUTENb ONYOANKOBaI MO3UTUBHYHO CTaTbHO,
B KOTOPOM onucbiBasiacb pabota fokTopa P. v npevMyLlecTBa KOCMETUYECKOW XUPYPruu.
Brnocneactemm raseTa cBA3anacb C HECKO/IbKMMM XKEHLLMHAMW, KOTOPbIE NMPOXOAUIN NleYeHne y
poktopa P., 1 66111 UM 0YeHb HE0BO/bHLI. B rasete 6bia10 0ny6/IMKOBaHO HECKO/bKO »Kasiob ¢
(hoTorpagmsamm, AEMOHCTPUPYOLWNMK 06e306paXkKeHne, BCNEACTBUE NIACTUYECKMX onepaLuuii B
KMMHWKe fokTopa P. B nocnegytowmx HoMepax 6bin10 ory6/MKOBaHO eLle HEeCKONbKO CTaTei.
Kak u4acTb Auckyccun, raseta Ony6/vMKoBasia WHTEPBBbIO C  MIACTUYECKUM  XUPYProm,
paboTalolmMm B 0GOMbHULE; OH YyKasal, 4YTO YCMeX W Heyfaya B MIacTUYECKOW XWMpyprum
Hefaneku Apyr ot gpyra. Kpome Toro, B 04HOM M3 HOMEPOB ra3eTbl NOSBWUIOCL UHTEPBbLIO C
JokTopoM P. OH OTKasasicd KOMMEHTMPOBATb YacTHble Clydvaun, YTBepXfas, 4To CBf3aH
0053aTe/Ib,CTBOM O KOH(DMAEHLMANIbHOCTM, HECMOTPS Ha TOT (DaKT, YTO MMEHLME K 3TOMY
OTHOLLEHWE XXEHLLMHbI 6bIaIM COrNacHbl 0CBO6OAMTL ero OT 3TOro 06sa3aresbeTBa. O6CYXaeHMe
KOCMETMYECKONM NPaKTUKN [0KTopa P. Npogo/mKunocb B MOCNEAYHOLWMX CTaTbAX, B KOTOPbIX
CBOE MHeHMe BbICKa3blBa/IM [0BO/IbHbIE PabOTOM NaumeHTbl. ocne ny6smkauum crateil B
raseTe, K AOKTopy P. cTano obpaliatbCs MeHbLUe MaumeHTOB, U OH OblN BbIHY)XXAEH 3aKPbITh
CBOKO KNMHWMKY B anpene 1989 ropa. Loktop P. Bo36yaun geno o audhamaumy npoTvs
3asBuTeneli. BepxoBHbiii Cyf BbIHEC pelleHMe B Monb3y JOKTOpa P. u npucyamn BO3MECTUTb
emy YObITKM 1 CyaebHble N3AEPXKKN.

PeLueHo:



22

IMeno MecTo BMeELLATeNbCTBO B CBOGOAY BbIPKEHUS MHEHWSt 3asiBUTENER; OHO 6blno
npeaycMOTPEHO 3aKOHOM M NPEec/efoBano 3aKOHHYIO Liefb, a MIMEHHO 3aLUMTY NpaB ApYriX MNL.

BaXHoCTb CBO60,CI|I:>I BbIPa>KEHNA MHEHNA

CB060/a BbIpaXXEHNA MHEHWUA COCTaB/ISET OAHY U3 HEOOXOAMMbIX OCHOB AEeMOKpPaTUYeCKOro
obuectsa. CornacHo nNyHKTy 2 ctatb 10 KOHBEHUMM OHa pacnpoCTpaHsAeTCA Ha UHJopmaLmo
WA nOen, KOTOpble OCKOPONAT, LWOKMPYHOT WM BHyLIAOT  6ecnokoucTso. Bce
UCK/KOUNTENIbHBIE C/lyYan BMeLLaTeNbCTBa B MPaBO Ha CBOOOAY BbIPaXEHWUS MHEHUS LO/KHbI
OYeHb aKKypaTHO TO/KOBaTbCA W OblTb Yy6eauTenlbHO 060CHOBaHbI. «HeobXxoaMMOoCTb» B
3Ha4yeHMM NyHKTa 2 cTatbi 10 KOHBEHLMM O3Ha4aeT CyLLEeCTBOBaHME "OCTPOI O6LLECTBEHHOM
notpebHocTn”. Cyf [O/MKEH YCTaHOBWUTb, ObINO /M BMeLIATeNbCTBO  MPONOPLMOHASIbHO
npecnegyemMon 3akOHHOW Uenu, U Bblv M NPUYMHbLI, NpPeAcTaBfieHHble [MpaBUTENLCTBOM,
«CYLLECTBEHHbIMU M JOCTATOYHLIMU.

Mpecca BbINONHAET HE06X0oAUMYIO DYHKLMIO B AEMOKPATNYECKOM O6LLECTBE:

«X0TS OHA W He A0MKHA NePexoanTb U3BECTHbIE FPaHNLbI, B YaCTHOCTMW, B LIENSX
3aMThLl penyTauum M npas ApPYrux Nnl, Ha Hell, TeM He MeHee, NEXKUT
006513aHHOCTb C006WATbL — B MaHepe, COOTBETCTBYHOLEN ee 0683aTeNbLCTBAM W
OTBETCTBEHHOCTM - MHOPMALMIO U UAen MO MOAMTMUYECKUM BOMPOCAM, TaK>Ke
KaK 1 no Apyrum Bonpocam, npeacTaBAstoLLM 06LLEeCTBEHHbI MHTEpPEC.

Cso60fa >KypHaIMCTOB OXBAaTbIBAET TaKXKe MpaB0 Ha HEKOTOPYH 0N
npeyBeNMyeHne MM Aa>ke nposokauuu. ... CyaebHOe YCMOTPEHWe HauMOHabHbIX
BNacTell OrpaHNYeHO WHTEepecamu LeMOKpaTU4eckoro obuiecTsa B 06ecrneyeHum
MPECCOiA CBOEl Ba>KHON ponu "'CTOPOXKEBOro nca obuiecTsa» (n. 49).

B ocnapvBaeMbIX CTaTbfX PaccMaTpuBasiCi BaXKHbIA acrneKT YeslOBEYeCKOro 340pO0Bbs, U
NOAHVMMaNNCL Cepbe3Hble BOMPOCHI, 3aTparusarolime MHTepecbl o06wecTBa. B cTathax
NPUBOAWINCE YTBEPXKAEHMS O HEeZOMyCTUMON BpayebHOW MpPaKTUKe 4YaCTHOMPaKTUKYHOLLEro
[O0KTOpa, KOTOPbLIA MpPOBEN OKOMO 8 ThbICAY Onepauuii; Takke B CTaTbAX OblM 3aTPOHYTHI
BOMPOCbI O 3aliuUTe MOTPebMTENen U 3aMHTEPECOBAHHOCTW MECTHOM U 06LLeHaLMOHaNbHOM
06LecTBeHHOCTU. OnNy6/IMKOBaHHbIE MaTepuasibl HE06X0AMMO ObIfI0 PacCMOTPETb B KOHTEKCTE
cTarby, ONyO/MKOBaHHOW paHee B TOWM e rasere, B KOTOPOWM MOMOXKUTENIbHO FOBOPUIOCH O
poktope P. Tam, rge Mepbl, NPeLnpuHATbIE HAUWMOHANbHLIMU  BACTAMM, CMOCOGHbI
BOCMPensATCTBOBaTb MPecce pPacnpocTpaHAaTb WHHOPMAaLMIO, Bbi3blBAtOLWY 0O6LECTBEHHDIN
MHTepec, HeobXoAuMMa TLiaTeNlbHas MpOBEpPKa afeKBaTHOCTU 3TuxX Mep. [o cBA3M C
06513aHHOCTSIMW 1 OTBETCTBEHHOCTbHO, YKa3aHHbIX B NyHKTe 2 cTatbi 10, 3aumTa XXypHamcToB,
npegnucaHHas ctatbeid 10, B OTHOLWEHWM My6AMKaLMM MaTepuasioB, MNPeLCTaBAAHOLMNX
O6LLECTBEHHbIA WHTEPEC, OCYLLECTBNSAETCA NPW COGMOAEHUN YCNOBWUSA, UYTO OHW  [OSDKHbI
[eNCcTBOBaTb O6POCOBECTHO, YTOOLI NPELOCTaBUTb JOCTOBEPHYHO U HaAEXHYIO MH(OpMaLuio B
COOTBETCTBMW C HOPMaMU XXYPHa/IMCTCKON 3TUKOMA.

Onddamaums

BepxoBHbIi Cyf peLumnsi, 4To B OCMapuBaeMblX CTaTbsIX BblPaXXasloCb He TO/IbKO TO, YTO JOKTOP
P. nnoxo 3aboTuncs O nauueHTax Moc/ie orepaumu, HO Takke TO, YTO eMy He XBaTaio
XUPYPruyvecKnx HaBbIKOB, N 3TO MPUBENO K 6e30TBETCTBEHHbLIM pe3ysibTaTtaMm ero AesTe/lbHOCTU.
Cy4 OTMeTW/, 4TO Takoe MHeHue BepxoBHoro Cypga 6b10 OfHMM M3 Hambosiee 4acTo
BCTpevatowmxcs. 3agadvein Cyga 6b110 onpefennTb, 6bi 1M Mepbl, NPUMEHEHHbIE BepXOBHbIM
CyzoMm, NponopuyoHasbHbI NpecneayemMoli 3aKOHHOM Lienn.
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Oco6blii BEC UMEET TOT (haKT, YTO MHEHMS XKEHLUMH OblN NPU3HaHbI HALMOHANbHBIMU Cyamu
NpPaBUbHLIMW N TOYHO MepefaHHbIMK B raseTe. HW B 0fjHOl M3 CTaTell He YTBEPXKAANoch, YTO
Hey,0B/IETBOPUTENbHbIE Pe3ybTaTbl MOIM GbiTb NpUMNMCaHbl HEGPEXHOW Xupyprun. Bonee
TOro, AOKTOpY P. He yaanocb 06ecreunTb HafneXaliuii nocneonepaunoHHblii yXof, YTo6bl
MCMpPaBWTb Pe3ynbTaTbl HeyAauHbIX onepaunii. CoaepXkaHue cTaTein He 6bI10 HU U3ULLIHIM, HYA
BBOASLLMM B 3a6/1y>/EHNE.

Heob6XxoanMoCTh B AeMOKPATUYECKOM 06LLECTBE

MeToabl  O6BLEKTMBHOTO M CGANAaHCMPOBAHHOTO — PEeropTaXa MOryT — BapbMpOBaThCS.
OcnapuBaemble CTaTbi, KOTOPbIE OMY6/IMKOBa/a ra3eTa, OTpaKaay No3vLMI0 OfHOI CTOPOHOI
KOH(/MKTa.  [lokTopy P. npegocTaBunM  BO3MOXHOCTb  3alLMLIATLCS;  6bIIM  TaKXkKe
ony6/IMKOBaHbl MHEHWS ApYTUX. VIHTEpec JOKTopa P. B 3allyTe CBOEI penyTauun He NepeBecun
BaXHbI/i OGLIECTBEHHbIA MHTepeC B CBO6GOAE MNpecchl PAcMpOCTPaHATb MHGOpPMaLuMo Mo
BOMpocaM OO6LLECTBEHHOTO MHTepeca. [pUYMHbLI, NpPeaocTaBneHHble [ocyAapcTBOM, Oblin
CYLUECTBEHHbIMW, HO HEAOCTATOYHbIMW Ans  TOro, YTOGbl [0Ka3aTb HEo6XOAVMOCTb
BMeLLIATEeNbCTBA.

Imeno mecTo HapyLieHune cTatbi 10 EBponeiickoii KoHBeHUMN.
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[ENO «6EPTFEHC TUAEHAE M APYTUVE MPOTKB HOPBET N»
(Bergens Tidende and others v. Norway)
(xanoba Ne 26131/95)

MNocTaHoBNeHMe Cypa
Crpacbypr, 2 masa 2000 roga

Mo peny "bepreHc TugeHze n apyrve npotns Hopserun”, EBponeickuini Cya no npasam
yenoseka (TpeTbs MNanata), 3acefast ManaToi, B COCTaB KOTOPOW BOLLI/N:

r-H Hukonac bpatuga, NpeacegaTens,
r-H x.-I. Kocra,

r-»a ®. TankeHc,

r-H B. ®ypwmaH,

r-H K. KOHrenpr,

r-H K. Tpaxa, cyabu,

r-H C. EBXY, cneyuanbHbIin Cyaps,

nr-xa C. onne, CekpeTapsb NManaThl,
MpoBeas 9 Hos6ps 1999 roga v 6 anpens 2000 roga coBeLlaHMA 3a 3aKPbITbIMU ABEPAMU,

BbiHec cneaytollee MocTaHOBNEHWE, NPUHATOE B NOCNEAHMUIA N3 YKa3aHHbIX BblLLE JHEV:

MPOLIELYPA

1. [eno 6b110 HayaTo nocne npuHATUA EBponeiickoit Komuccueld no npaeBaM 4esioBeka
(«Komuccus») 13 ceHTa6ps 1994 roga, B COOTBETCTBUM C NPEXHEN cTaTbein 25 KoHBeHUuN B
3alMTy npaB YenoBeKa U OCHOBHbIX cB060[ («KoHBeHUMA»), 3adBneHns (Ne 26132/95) npotus
Koponesctea Hopserun, nogaHHoro rasetoii Hopsermn bepreHc Tugenge (Bergens Tidende) u
ABYMSs rpaxaaHamu Hopseruu, r-Hom EliHapom EpukceHom (Einar Eriksen), 6bIBLUMM [1aBHbIM
pefakTopoM ras3eTbl M r-Xoil beput Keanxelim (Berit Kvalheim), >XypHanuctom rasetbl
(«3aaBuTENNY).

3asBuTeNM nojanu xanoby Ha pelueHvne BepxosHoro Cyaa Hopeerum no geny o guddamaunu,
MHULMATOPOM KOTOPOro Obln nnactuyeckuin xupypr. Cyf NOCTaHOBW BbIMATy OKOJO
4 700 000 HOPBEXCKMX KPOH B Ka4yecTBe KOMIMEHCALMW HaHeCEHHOro yulepba M MOKpbITUS
CyAebHbIX u3fepxek (MOC NPOLEHTHI). 3adBUTENN YTBEPXKAanu, UYTO CyLebHOe peLueHuwe
He060CHOBAHHO OrpaHMYMBao MX NpPaBO Ha CBOOOAY BbIpaXKEHWUS MHEHMS B COOTBETCTBUM CO
ctatbeli 10 KoHBeHUuN.

2. 16 okTa6pa 1996 roga Komuccua (Btopas MNanata) ysegomuna MpaBuTenscTBo Hopeermm
(«MpaBuTeNbCTBO») O MOAAHHOM 3aAB/IEHUM U MNPeAsioXKuia MNpeacTaBUTb CBOE 3aK/IHOUYeHMe
OTHOCUTE/IbHO MPUEMNEMOCTU 3asBIEHNS N MO CyLlecTBy fena. [1paBuTeNbLCTBO MpPeaCcTaBuIo
cBoe 3aknoueHne 20 fgekabpsi 1996 roga v 16 moHA 1997 roga, Ha KOTOpoe 3asBUTENN
NnpeLCcTaBU/IM OTBETHOE 3aK/ouveHne 21 mapTa 1 22 aBrycta 1997 rofa, COOTBETCTBEHHO.
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3. TMocne BctynnieHns B cuny 1 Hoa6psa 1998 roga Mpotokona Ne 11 k KOHBeHUMM M B
COOTBETCTBMU C MOSIOKEHUAMUN MYyHKTA 2 cTaTbu 5 KOHBEHLMK, 3asB/1IeHNE ObII0 PACCMOTPEHO
Cygowm.

4. 3asaBneHve 6b110 nepesaHo B Tpetoto Manaty Cyga (Mpasuno 52 MyHKT 1 PernameHTa).
Manata, paccmatpuBarowas fgeno (n. 1 crate 27 KoHBeHUMM), Oblna coOCTaB/eHa B
cooTBeTcTBMU € [NyHKTOM 1 MNpasuna 26 PernameHTa. Mocnoxa X.C. I"peitBa, cyabs, n3bpaHHas
Hopserveid, 6blna BbiBefeHa M3 cocTaBa [lanatbl, cnywatowen gaHHoe geno (Mpasuno 28).
[MpaBUTENLCTBO, COOTBETCTBEHHO, Ha3Haumno rocnogvHa C. EBXy y4yacTBoBaTb B
paccMOTPEHUN [ieNa B Ka4ecTBe creymnanbHoro cyash (n. 2 ctatek 27 KoHeHUmmn 1 Mpasuno 29
MyHKT 1 PernameHTa).

5. Pelwenvem oT 29 mioHs 1999 roga Manata o6bABMAa anoby npuemnemoin.' [anee npu
paccmoTpeHumn gena Manata pykoBoAcTBOBasiach [MyHKTOM 2 NpaBuna 59 PernameHTa.

6. CekpeTapb nonyunna TpeboBaHWe 3asBUTeNEN O CrpaBes/IMBOM KOMMeHcauum 23 ceHTaopa
1999 roga n kommeHTapum MNpasuTenbcTBa 18 okTabpa 1999 roga. 27 n 28 okTabpa 1999 roaa,
COOTBETCTBEHHO, CEKpeTapb Monyyuna npeLBapuTeNlbHOe KpPaTKOe W3/I0KEHWe Mo3ULmMii
NpaBUTENbCTBA N 3a9BUTENEN.

7. OTKpbITOE C/yLLaHWe COCTOANO0Ch BO [iBopLie npas yenoBeka B . Ctpacbypre 9 Hos6ps 1999
roga.

B 3ane Cypa BbicTynunu:
(@) co cTopoHbI MpaBnTENLCTBA

r-H ®. Enrecem (F. Elgesem), TNpokypop, eHepanbHasd [pokypatypa (MO rpaxaaHCKo-
npaBoBbIM BONpoOcam),

YMONHOMOYEHHBI NpeLCcTaBUTE b,

r-H K. Kannepyg (K. Kallerud), CtapLunii rocyaapCTBeHHbI 06BUHUTENb,

YnpasneHue rocygapcteeHHoro o6smHeHus (Office of the Director of Public

Prosecutions),

r-H M. onnep (M. Goller), Mpokypop, "'eHepanbHas MpokypaTtypa

(No rpaxaaHCKo-NpaBoBbLIM BONPOCaM), COBETHUKU;

(b) co CTOpOHbI 3a8BUTENEN

r-H A.K.C. Puccpan (A.C.S. Ryssdal), agBokar,
r-H N.B. /lopeHTueH (P.W. Lorentzen), aaBoKar, KOHCY/IbTaHT.

Cya BbicnyLwwan obpatyeHuns r-Ha Puccgana u r-Ha JIopeHTLEeHa CO CTOPOHbI 3asBUTENER, U T-Ha
Enrecema co cTOpoHbl [lpaBuTenbcTBa, a Takke WX OTBeTbl Ha Bornpocbl Cyga w
NHAMBUAYaNbHbIE BOMPOCHI HEKOTOPbIX YneHoB Cyja.

8. 11 n 17 HosA6ps 1999 ropa [MpaBUTENBLCTBO WM 3asABUTENM MO pasHOMY MpeAcTaBuiv
[ONONMHUTENbHbIE 3aMeyaHna 1 pag JOKYMEHTOB B KaueCTBe 0TBeTa Ha OnpefesieHHble BOMpPOoChI,
BO3HMKLUME B Xofe cyfe6Horo cnywaHus. Kpome Toro, 14 n 15 gekabpsa 1999 roga 3asasuTenu
n [MpaBUTENLCTBO MNPEACTaBUAN  [LOMOMHUTENbHbIE 3aMeyaHuss B CBeTe peweHuna Cyga,
BbIHECEHHOI 0 M0 Apyromy feny.

! Mpumeuanne CekpeTaps. TekcT peLueHns Cyja MOXHO NonyunTb y CekpeTaps.
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OAKTDI

I. O6cTosATENbLCTBA fena
A. lNpegbicTopuA gena

9. TepBblin 3a9BUTENb — BepreHc TuaeHAe — eXXefHEBHas raseTa, BbIxoasalwas B ropoge beprex
N ABNAKOLLAACA KPYMHeWWUM permoHanbHbIM M3[aHneM 3amnafgHoro nobepexos Hopseruw.
BTopoii 3asBuTeNb, r-H EiHap EpukceH, sBnseTca ObIBLUMM [N1aBHbIM PefakToOpoM rasetbl. U
TpeTuiA 3aaBuUTENb, T-Xa bepuT KBanxeiiM, paboTaeT >XXypHa/IMCTOM AaHHOW ras3eTbl. OHU
poavnuck B 1933 1 B 1945 rogax, COOTBETCTBEHHO, M 06a NPOXMBatOT B I. bepreHe.

10. JokTop P. sABNseTCA cneuuanncTom B 06/1aCTU NIACTUYECKOW XUPYPrum, NpuobpeTLLnii
npakTuKy B 60nbHULE XoknaHg (Haukeland Hospital) B r. bepreHe B 1970-x rogax. C 1975
roga 3aHMMaeTCsa YaCTHOW NPaKTUKOI B AaHHON 06/1acT MeauLUHBI B T. bepreHe.

11.5 mapta 1986 rofa, BCcref 3a OTKPbITMUEM HOBOW KAMHWMKK AoKTopa P., raseta bepreHc
TugeHge ony6nukoBana CTaTblo, MOATOTOB/EHHYK TPETbUM  3asBUTENIEM, B KOTOPOWM
onucblBaIMCb paboTa AoKTopa P. 1 NperMyLLEecTBa N1acTUHeCKOM XUpypruu.

B nocneacTBuM B pedakLMio ra3eTbl MOCTYMUAN 3BOHKU OT XKEHLLMH, MPOLLEAWNX NMoA06HbIe
onepauun y AokTopa P. 1 Hel0BO/bHbIX MPOBEAEHHBLIM TEYEHUEM.

B. MNMy6nnkaumm, nocny>xmBLLVE NPUUYUHOM BO36YXAEHUA fena o avddamaumm npoTus
3asaBUTENeN

12. 2 masa 1986 roga raseta bepreHc TuaeHae onybnvMKoBasia Ha NepPBON MOMOCE CTaTbio NOA
3aronoBkom «CTpemsieHne K KpacoTe, KOTOpPOe MpuBeno K 06e306paXkKnBaHnio», CoAepXaLLyto
cneayroLwmii OTpPbIBOK:

«Mbl 3an1aTum Thicaun [Hopse>Kckux] kpoH [HK] 1 Bce, 4TO Mbl nony4unu — 3To
YPOLCTBO W pasdbuTyi >Ku3Hb». [aszeTa bepreHc TuaeHae nobecefosana ¢ Tpems
>KEHLUMHAaMKN, KOTOpble FOTOBbl OblM pacckasaTb MPaKTUYECKN WLEHTWYHbIE
NCTOPUM O CBOEM OMbITe MEPEHECEHHbIX Onepauuii B KIMHWKE KOCMETWYEeCKOM
Xupyprum B 1. bepreHe. Bce Tpu >KeHWWHbl CAENa B KAMHUKE MNacTWYecKme
ornepauyn Ha rpyau, 1 pesynbTaTbl Oblny KpanHe nnoxumu. OHU Npegynpe>kaainT
OCT&/TbHbIX MKEHLLYH».

3aronoBokK nog oTorpaguein XXeHCKON rpyam rnacun:

«3Ta >XEeHLMHA My4ynnacb 13-3a CBOEA CIMLIKOM 60/bLUON rpyau. MnacTuyeckas
onepauus ocTasuia ee C ypo4/MBbIMU LLpAMaMu 1 HENPOMOPLMOHaIbHbIM BHOCTOM.

B cepefuHe raseTbl Gblfia NOMELLEHa CTaTbsl BMECTe C 60MbLLION LIBETHOM (hoTorpadmeii >KeHCKol
rPYAu C YPOAVBLIMM LLPaMaMMU:

«KeHLLMHbI, Ha BCIO XKM3Hb NOCTpPajaBLUMe Noc/e KOCMeTUYeCKON onepawmum»

«4 3annaTuna 6 000 HK 1 Bce, 4TO A Nnoayyuna - ypoLCc TBO».
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«CKaszaTb, YTO S TOPbKO COXKanel — 3TO HWYEro He CKasaTb. Mos >KM3Hb
nory6neHa, v s HUKOrAa He 6yay NPe>KHei».

«Bonb 6blna HEBLIHOCUMOA. B cuMTaHHble AHW § MpeBpaTWiack B WUCMYyraHHyto,
TPACYLLYHCS Ha rpaHn HEPBHOTO CPbIBa pasBasvHy, S Aymana, 4To ympy».

STO BbICKA3bIBaHUA TPEX >KEHLUWH, AaBLUMX MHTEPBbIO raseTe bepreHc TuaeHae.
Bce oHu, B Bo3pacTe oT 25 Ao 40 neT, npo>kusarowiue B r. bepreHe, eguHornacHo
MOATBEP>XKAAIT, YTO MPOLLM NAacTHYecKve onepauyn Ha rpyaum, KOTopble NpoBen
JoKTOop P., ogvH M3 AByX CneuManMcToB B 067aCTW MiacTMYECKUX onepawui,
3aHMMatOLLMIACA YaCTHOI NPaKTVKON B r. bepreHe.

Bce Tpu >KeHWMHbI, No>Kenasline oCTaTbCA HEW3BECTHbLIMWU, OMNUCLIBAIOT CBOU
NCMbITaHNA KaK KOLMap. Y HUX Y BCEX OCT&IUCh BHYTPEHHUE U BHELLHME py6L|,bI, c
KOTOPLIMU UM NPUAETCA XXUTb A0 KOHLUA >XXU3HN.

«MeHs npoonepupoBan B mae 1984 ropa, nocne AONrOro nepuoja CNO>KHbIX
MCUXONOrNYECKMX MPOGNEeM, CBA3aHHbIX C MaseHbKOW 1 OOBWCLLEN TpyAbto nocne
TOro, Kak s poanna HecKoNbKO feTel», - ckasana OfHa U3 MKEHLLMH, KOTOPOW 6bIno
29 neT.

Pa3pgysLuasnca rpyab

«Cpasy nocne onepauuu g 3ameTuna, YTO YTO-TO 6bI10 He Tak. OaHa u3 rpyaein
pasfynacb u cTasa TBepfoi 1 6onesHeHHol. Korga s obpaTwunacs K JOKTOpY P., OH
6aHanbHO OTBETUA, YTO NPUYMH AN BECOKOWCTBA He 6bIN0. STO0 npoigeT. MHe
cKasa/M, YTO HUM NPU Kakux 0O6CTOATENbCTBAX A He A0/MKHA obpalaTbes K
Lpyromy cneynanucTy.

Llenyto Hefiento 8 npone>kana oma, oueneHes oT 601, rnoTas TabneTku bapanrvH
®opTe (Paralgin Forte?), kak 6yATO 3TO 6blMM KOHETHI. S 33 BCIO KU3Hb He
npuHUMana nekapcTs cunbHee [Aucnpuna (Dispril®). Mos rpyas paséyxna Ao
abcypHbIX pasmepoB U Bblna HacTONbKO GONE3HEHHON, YTO K Hel Henb3s OblNo
MPUKOCHY TbCH.

C [okTopoM P. HeBO3MO>XHO Obino cea3aTbcA. OH yexan B [MapudKk, a A He
OCMeNnnacb nokasaTbCs Apyromy Bpayy. TOMbKO ceiyac f NOHUMa0, HaCKOMbKO
rnyno s cebs senax.

PasopsaBLumiica npoTes

COTpyAHVK NPUEMHON Bpaya, B KOHLE KOHLLOB, CMOT CBS3aTbCs C AOKTOPOM P. no
TenepoHy B [Mapudke, OOBACHWA €My CAOXKHOCTb CUTyauuu W BbIHYAUN €ro
npuexaTb B O(PUC NPAMO 13 a3ponopTa B TOT >Ke Beyep, Korga TOT BO3BpaTU/ICS
[IOMOIA.

«K TOMy MOMEHTY 60/b 6blNa HEBLIHOCKMOIA, 3aTEM M A0NT0 NOCAE 3TOro S CUMLHO
BO3MYyLLi@Nack No NOBOAY rPyGOro NeyeHusl, KOTOPOMY MEHSI MOABEPIIN» - FOBOPUT
>KEHLUMHA. «Koraa s ne>kana Ha onepauyoHHOM CTO/e, OH paspe3an LUBbI, Packpbl

2 Paralgin Forte — cunbHoe 06e360/MBatoLLEe, OTMYCKAETCA TOMLKO MO PeLienTy Bpaya.
® Dispril — markoe o6e36onMBaroLLee, JOCTYMHOE B CBOGOAHOM NPOAAXKE B anTekax 6e3 peLenTa Bpaya.
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UX 1N BblpBa/T UMNNAHTaHT 0e30 BCAKOW aHecTesnn TakK, YTO ero coaep>Knmoe
BbIM/1€CHYNOCb Ha HETr0, €ro NOMOLLUHNKAa N MEHA.

My>K >KEHLLMHbI CUAEN B NPUEMHON, CNyLIas ee KpUKM 0T 601, Bce neyeHne 3aHsano
TpuHaguaTb MWHYT, M pasroBop 00 OT/Ablxe Aa>Ke He nogHumMancs. 3TOo Obin
CNyyait, Korga cpasy ¢ onepauyioHHOro CTo/a Hy>XHO 6bINo YATMN.

BonbHUYHBIN Ha TPK MecsiLa

«OH BCe Bpems fAaBan HaM MOHATb, YTO Mbl JOCTaBNsIM eMy Heyfo6CTBO M
3aHMManu ero AparoLeHHoe BpeMsi».

YKeHuwmHe noTpeboBancs 4MTeNbHbIA CPOK HA TO, YTOObl BOCCTAHOBUTbLCA Noc/ne
Tpasmupytollero onbiTa. OHa 6blna BbiHY>K[EHa cka3aTb, YTO 3abonena, U He
CMOrna NpUCTYNUTb K paboTe B TeyeHWe Tpex mecaueB. Ee mMy>K Tak>ke Oblin
BbIHY>K/leH B3 Tb 60/IbHNYHBIN, YTO06bI MPOBECTY C HEW fOMa HEKOTOPOE BPeMS.

B 3TO BpemMsi y Hee 6bln NPOTe3 TONbKO B OAHOW Tpyau, M HECMOTPS Ha
ycTpallawoLlee UCMbITaHWe, Yepe3 KOTOPOe OHa MpoL/ia, >XEHWyHa peluunach
CHoBa 06paTUTbLCA K [JOKTOpPYy P. 4TO0Obl BCTaBUTb CWIMKOHOBLIA NPOTE3 B
nycTy rpygs. Onepauvio NOCTOSHHO MEPEHOCMAM, W OHa pelunna pasopBaThb
OTHOLWEHNA B KayecTBe KMeHTa fokTopa P. u 00paTuTbCA K Apyromy
nnacTuyeckomy xupypry. MNpuHSB peLueHne, oHa noTpeboBasa BEpHYTb [eHbrn 3a
HeyJauyHO MPOBELEHHYI0 Onepauuio, ¥ Nocne HeKOTOPOW AMCKYCCUM OH COrnacuics
BEPHY T b /INLLb NONOBUHY CYyMMbl.

Hukakux KBuTaHuuii 06 onnaTe

OH cfenan 3To CO CreaytoLLeli OroBOpKOit: «Haaeoch, YTO Mbl MPOLLAEMCS C BaMy
HaBcerAa. Bbl HUKOTAA He GbINv MOEii NaLUUeHTKOIA, U 1 HUKOT 1@ Bac He BUEN».

C Tex nop >KeHLyHa Tak>Ke Bo3myLlanacb (OMHAHCOBOW CTOPOHOW AesTeNbHOCT!
foKTopa P. [lo onepaumu ei coobLmnmn, YTo OHa A0MKHA NPUHECTU aeHbrv — 6 000
HK Ha/myHbIMK B feHb onepauun. OnnaTa YeKOM He MpuHMManach, U ei He aanu
KBUTaHLM0 06 onnaTe.

bonesHeHHOe 3apa>keHune
37-NeTHAA XKeHLWMHa pacckasblBaeT MOXO>XKYH UCTOPUIO.

«f1 xoTena cenaTh Onepaumio, NOTOMY YTO Y MeHsi Gbin NPO6AEMbI C YPE3MEPHO
6O/bLLIOIA 1 TSXKENON rpyapto, KOTopas Bbi3biBasa 601 B nneyax 1 cnvuHe. CHayana
s XoTena ybeanTbes, YTO NOA0GHas onepaums MOXKeT 6blTb CAenaHa B 60/bHNLE,
HO MHe CKasa/ii, YTO B NyyLlieM Cllydae y MeHs YiAAeT rod Ha o>kugaHue. MoaTomy s
peLunna 06paTUThCS B YaCTHYIO KIMHKKY floKTopa P.

PesynbTaToM 9TOro 06palleHns CTano MpofoMKNTeNbHOE —GONe3HeHHoe
3apa>keHne, KOTOpPoe AnMnoch 4-5 MecsiieB, U rpyab BbIrNsAena y»<acHee, Yem [0
aToro.

A 3annaTuna 6 000 HK v Bce, 4TO A nonyunna, 6sin Bped, NPUYNHEHHBIA MHE CamOoit»
- TOBOPUT >KEHLUMHA.
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Ypoganmsble Wpambl

OT WHMeKUMM, NPOSBMBLLEACS cpa3y MOCne onepaLym, PasoLLInCh LLUBbI U NOSBUNOCH
BOCnaneHve. Mocne TOro, Kak paHbl 3a>KUIK, Y >KEHLMHbI OCTannCh Ype3MepHO
6onbLUKE YPOLMBbIE LUPaMbl, YTO 3aCTaBW/IO0 €8 CHOBA CBA3ATbLCS C 4OKTOPOM P. 1
noTpeboBaTb BO3MELLEHNS HAHECEHHOTO YLLep6a.

OH cornacuncs, u 6bina HasHaveHa HOBas onepauus. XKeHLmMHa, OTNpoCcKBLIAsCS C
paboTbl HA TPU [LHA B CBA3W C Onepaumeid, NnosBunacb B HasHayeHHOE Bpems W
ObHapy>kuna, 4TO [Bepun KAMHUKM Obln 3aKpblTbl. OHa BepHynacb [AOMOW C
HepaspeLleHHo npobnemoi. Korga oHa no3soHUna emy no3xKe B 3TOT >Ke AeHb, OH
ObIN rpy6 1 OTKPbLITO NPUIPO3N e, 6pocKB TeneqoHHy0 TPYoKy.

Mocne 3TOro OHa pewwna Bce GPOCMTb W C Tex MOp He CBsA3blBaNaCb C 3TUM
[OKTOPOM.

MycTas TpaTa BPEMEHU 1 AeHer

«Y MeHsi 6bI710 TOPbKOE YYBCTBO, KOrAa s MOHAMA, YTO noTpaTuia yilMy BpemMeHu,
[EHEr 1 MopanbHbIX CUN HA TO, YTO He TONbKO 0GEpHynocb NycTOi TpaTol, a
NPUYMHUNO GONbLLIE BPEAA, YEM MPUHECNO NONb3bI».

JTa >KeHWuMHa Tak>Ke yTBep>KaaeT, YTO ee NOoMmpocuin onfaTwuTb Cymmy
Ha/IMYHbIMUW, HO HE NMPEAOCT aBUNN HUKaKOiA KBUT aHUMKN 06 onnaTe.

[JeopmuposaHHoe Teno

Y TpeTbel >KeHWWHbl, AaBlieii raseTe bepreHc TuaeHae WHTeEPBbO, Obina
noxo>kas cuTyaums. 31-neTHAA >KeHWMHa paccKasblBaeT: «H chenasa onepauuio
MO YBENNYEHUIO TPYAM, HO Ha CNeaytolnin >Ke AeHb MOHANA, YTO YTO-TO ObIN0 He
Tak ¢ ofHoii rpyabto. OHa Gbina HepPOBHOM, bblna HanpasneHa BNpaso, bbina TBepAoi
KaK kameHb 1 60N1e3HeHHOI Ha owlynb. OHa A0 cux Nop Takas Teephas v HepoBHas,
XOTSA NPOLWo NoYTKW fBa roga. A 4yBCTBYH cebsi abCONOTHO 6eCHOPMEHHOW N He
OCMENMBAOCH a>Ke NMOKa3aTbhCA Ha MNSA>KE.

Ocno>KHeHuns

3Ta >KEeHLMHa Tak>Ke MepeHecna 0CMOXKHEHWs Moc/e onepaluu, rnasHbIM 06pasom
3-3a NOCTOSAHHOr0 06pas3oBaHMA Tak HasblBaeMbIX «Kancyn» - yacTeil npoTesa,
KOTOpble 3aTBepAeBal0T 1 TPebyoT NOBTOPHOro pas3bmsaHus.

«HecKonbKo Hefenb CNycTA A NPOCTO He MOrfa 3TO BbIHOCMTbL. K ToMmy >Ke, A
noTepana foBepue K LOKTOPY P. 1 ero MeToham fieYeHus» - TOBOPUT MKEHLLMHA,
KOTOpas, Kak U oCTabHble, Oblia BO3MyLLEHa TPeboBaHMEM ONNaTbl HAMMYHLIMY
6e3 Bblgaun Kakon-nmbo KemTaHuum 06 onnaTe.

OHa TakKe 6blla LIOKMPOBAHA TEeM GECLEPEMOHHbIM 1 Ge3pasnyHbIM
OTHOLLEHNEM B K/IMHUKE B €€ NepBblii BUNT.

«Y MeHs 6bin HazHaveH npuem B 12.30 gHA, HO MHE CKasanu, YTO Bpay He MOXKET
MEHA NPUHATD, TakK KaK 3aHAT. Y MeHs CNpoCuIn, He MOry in f NPUATY B LpYrou
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JeHb? Ho A Tak HacTpounacb Ha npueM B TOT feHb, YTO NPOCTO OTKasanacb
YATWN. Vinn ceityac unm HUKorgax.

["opbKKMe coxkaneHns

[ocne Tpex WM YeThbIPeX YacoB OXKWUAAHUA MeHs, B KOHLe KOHLIOB, MONOXKNAN Ha
OﬂepaLLMOHHbIVI cTon. Bce 0 Yem A >Kanero, Tak MMeHHO 06 3TOM.

Onepauus npowna HeygauHo. S cpasy 9TO MoHsna. llocne [ABYX-Tpex Hedenb
NOBTOPHOIO «/EUYEHNs» U HeyauHbIX MOMbITOK Bpaya YCTPaHUTb OLUMGKY, N He
MOTNa BbIHOCUTb 3TOro 60/bLUE U CAanach.

HeBbIHOCMMO

YKeHWpHa He MbiTanach BepHYTb 3annayeHHble AeHbrn. «MHe Oblna HeBbIHOCUMA
MbIC/b, YTO NPUAETCA CKaHAAIMTb — A 3HaNa, YT0 3T0 6yaeT 60pbOax.

MpoLuno NoYTK ABa rofa nocie 3N10CYacTHOW onepawyi, HO OHa Tak M He cMmorna
noka cobpaTbCs C CuUNaMM MNocne CTPALIHOrO OfbiTa W 06paTUThLCA K ApYromy
cneuuanucTy s NOBTOPHOI onepaLmm.

«MHe npuaeTca 3TO caenaTb, NOTOMY YTO A He MOTY XXUTb C 3TUM. Ho 3ToT
CTPALLUHbIA ONbIT HACTONBLKO CULHO YKOPEHW/CA BO MHE, YTO A eLle He cobpanach C
cunamu Ans U3MeHeHUs CUTyauu»- FOBOPUT OHa.

13. CtaTbW, NOAO6GHO TOI, KoTOpas 6blna ony6imMkoBaHa 2 Mas 1986 roga, CONpoBOXAalNCh
60MbLWIMMW LBETHLIMK (hoTorpadmaMm 1 bbinn HaneyataHsl 3, 5, 7 1 9 mMas 1986 roga. OHu
[ETa/lbHO OMUCBIB/IN OLLYLLIEHUS XEHLUMH NOCNe HeyJa4yHO NPOBeLEeHHbIX onepawuii, a Takxe
pacckasblBa/in 06 OTCYTCTBUM yXofa W Noc/ieonepauoHHOM Tepanum co CTOPOHbI JoKTopa P.
HekoTopble cTaTby NPU3bIBA/IV XKEHLLMH 06paTUTLCA C XKaiobamu B OpraHbl 34paBOOXPaHEHNS U
BO3OyAWUTL CyfebHble fena npoTme Bpaya. OfHa CTaTbsl cofepXana MWHGopMauuto, 4To
YnpasneHve 3apaBooxpaHeHuns (Helsedirektoratet) cobupaeTca HavyaTb paccnefoBaHue, U YTO
[OKTOpP P. MOXeT NoTepATb NINLEH3NI0 Ha MeAUUMHCKYIO MPaKTUKY, U 4YTO pacCMaTpuBaeTcs
BOMPOC O NPOBeLEHUN MONMULECKOro paccnefoBaHns. KpaTkue n3noxeHns copepaHns craTei
cMmoTpuTe B peweHnn BepxosHoro Cyaa Hopserun (Hgyesterett) ot 23 mapta 1994 ropga,
NPOLMTUPOBAHHOM HUXKE B NMYHKTE 24.

14. B pefakUMOHHOI CTaTbe, BbllleAwein B razete bepreHc TugeHae 12 mas 1986 roga nopg
3aro/ioBKOM «BnacTb MeuLMHbI», FOBOPUIOCH:

«KOHEYHo, Yy Hac BbI3blBAET YAOBNETBOPEHNE TOT (hakT, 4YTO OpraHbl
3[lpaBOOXPaHeHNst HaYanu TLaTenbHOe paccnefoBaHne AesTeNbHOCTH, KOTOopYyto
AOKTOp M3 ropoga bepreHa ocyliecTBAsSA B TEYEHME MHOTUX NeT. ATO camoe
Manoe, YTO MOXXHO 6biN0 OXKMAATb. [aHHOe paccnefoBaHie [AOMKHO 6blThb
NPOBeAEHO B MHTEpecax BCEX CTOPOH — NaLMeHTOB, OPraHoB 3[paBOOXPAHEHNS U
CamMoro Bpauva, W AOMKHO YCTaHOBUTb, COOTBETCTBOBAIM NN UCMONb30BAHHbIE
MeTO/bl /IeYeHNs1 MPOGECCMOHANbHBIM CTaHAapTaM. ToT (hakT, YTOo AaHHoe
[IeN0 MMeeT Cepbe3Hble MOCNeACTBMUS, Kak 3CTEeTUYECKMe, MopanbHble, TaK U
YACTO ISKOHOMMWYECKME, TONMbKO MOAYEPKMBAET HEOGXOANMOCTb CEepbe3HOro U
TLWATENbHOro paccnefoBaHus.
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OfHako ocTaeTca 3arajkoil, noyemy noTpeboBaslocb CTOMbKO CTaTe,
MHOTOUMC/NIEHHbIX COOOLLEHNI A N HACTOWYMBOCTU XKYPHAIMCTOB, YTOObI 3aCTaBUTb
3apaboTaTb  GHOPOKPATWYECKYID  MalUMHy  34paBoOXpaHeHus. >Kanobbl B
accoumaumio Bpayein He fann HUKakuMx pe3ynbTaToB, Kak BPoYeM, U permoHasibHble
1 MyHWLMNANbHbIE OpraHbl 34paBOOXPaHEHNs He NPEANPUHAIN HUKAKUX JeNCTBUIA [0
Tex nop, fnoka nayneHTbl, B 0TYasHUW, He 06paTuUIMCL CO CBOVMWU WUCTOPUAMM
cTpafaHwii B raseTy bepreHc TugeHge. MOXKHO TOMbKO forafblBaThCs, YTO
TpebyeTcs, YTOObl pa3dbuTb Kpenkue npogeccuoHallbHble Y3bl CPean MeAMKOB 1
ybepeub MHTepechbl nauneHTa. B nobom cnyyvae, 3TO onpasfbliBaeT MHOrOAeTHUIA
cTpax nauuMeHTOB nepes OTBETHbIMM Mepamu. HesaBucumo OT  TOrO,
BOOOpa>KaeMblii  WnW  peasibHbli  3TOT CTpax, OH TOBOPUT O BAACTHbIX
B3a/IMOOTHOLLEHMAX, KOTOpble [0 CUX MOP CyWeCTBYT MedKAy Bpayamy W
naumeHTamum.

YHUYUTOXKEHNE MUMOB 1 CO3JaHKe [0BEPUS SBNSIOTCS Ba>KHbIMU YCNOBUSMU B
MpOLecce BbI3AOPOBNEHNS. BOT MoyYeMy HEOOXOAMMO BHECTW SCHOCTb BO BCe
acnekThbl 3TOrO Aena.

K co>kanenuto, MHMUMaTVBa HayaTb paccnefoBaHne UCXOAUT He OT MeAMLHCKON
CTOPOHbI, a 0T cnaboli CTOPOHbI — 0T NauueHTa.

C. Opyrve ctatbun

15. 2 mas 1986 roga raseta bepreHc TuaeHae ony6imKoBaia Takxke, BHU3Y TOW e CTpaHULbI,
Ha KOTOpOW Obl/la HameyaTaHa cTaTbsl, YNOMsHyTas Bbille B MyHKTe 12, MHTEPBbLIO C JOKTOPOM
MyHHapom [xxoHceHoM (Gunnar Johnsen), nnacTUYeCKnM XMpYproM 60/bHULBI . bepreHa, nog
Ha3BaHueMm «BocTpeboBaHHas opMa XMPYPrm — TOHKasa rpaHb MeXAy YCNexom 1 Heyaayemn.
B Heii roBopunocs:

«CyllecTBYIOT norpaHnyHble cnyvaw, HO, B o6Lem,
3CTeTNYeCKas/McMXonormyeckass XMpyprus, Kak 4acTo roBOPST O MAacTUYECKUX
onepaumsx, He nonagaeT B cepy OTBETCTBEHHOCTM roCyAapcTBEHHbIX OpPraHoB
3A4PaBOOXPAHEHUS»...

«/IMET M MHOTVe NOAY HepeanibHble O>KUAAHMA 1 BEPST, YTO BCE UX NPO6GAEMbI
Oyay T PeLUeHbI C yAaNeHNeM NX HeAoCTaTKOB?»

«3TO NpoucxoauT, M TOrAa npobnemMbl 9TUX Nofeil CKOpee MCUXOMOrMYECKOro,
He>KeNM (Ir3NYECKOro xapakTepanr.

WNHhopmaums BaxkHa

«He TO/bKO M0 3TON NPUYMHE OYEeHb BAXKHO, YTOObI MauyeHTbl — WK CKOpEe...
KIMEHTbl —  ObliM  AOMKHBIM 00pa3omM MH(OPMMPOBaHbI 3apaHee. 3ayacTyio
VHopmauma Heobxo4nma, YTO00bl YMEHbLUINTL OXKMAAHWUA Tak, YTobbl YeNnoBsek,
nepeHecLUnin onepauuio, He 6bl1 pasoyapoBaH pesynbTaTom. Ho, ga>ke ckasas 06
9TOM, HY>XHO OTMETUTb, YTO GO/bLUMHCTBO N0AEN YA0BNETBOPEHbI CBOEW HOBOM
BHELUHOCTbHO...

B apyrux o06nacTsax Xvpyprum CyWecTBYOT Te >Ke Npobaembl, CBA3aHHbIE C PUCKOM
KPOBOTEUEHUS M WHGpekumn. W obuwe  TpeboBaHus,  Kacarolimecs
npeaynpeanTebHbIX MEP N MEAULIMHCKOI 6e30MacHOCTH, O4EHb YKECTKMEY.,
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TexHnyeckue TpeboBaHus

«QCTeTUYeCKas XMpyprus  BblgBUraeT  TeXHWYecKne TpeboOBaHMS, B  Hei
CYLLECTBYIOT TOHKVE FpaHuLbl MeXKay YCrnexoM n Heyfauyeir. MoaTomy, He TO/bKO
Mo 3TOW NpPUUMHE, BaXKHO 06/1aaThb LUMPOKMM OMbITOM NIacTUYECKON XUPYPruu,
MoMyYeHHbIM B 6ONbHULE, NPe>KAe Yem MpUCTYnaTb K 4acTHOM npakTuke. Ho
MepeHoC OnblTa BO3MOXKEH B 060MX HarpasieHUsX. ..».

Bbinyck rasetbl o1 2 masd 1986 rofa takxe cogepxan MHTEPBLIO C JOKTOPOM P. nof HassaHWeM
«Bcerga HaingyTcs HeJ0BO/IbHbIE MALUEHTbI», B KOTOPOM FOBOPU/IOCH:

«$ He MOry KOMMEHTMPOBaTb 3T¥ KOHKPETHbIE Clyyaun, YaCTWUYHO NOTOMY, YTO
A CBA3aH 0OWMM 0693aTEeNbCTBOM COXPaHATb KOH(MAEHUMANBHOCTb, YacTUYHO
MNOTOMY, YTO 5 He 3Hat0 JeTann 3Tux cnyyaes. Bce, 4yT0 A Mory ckasaTb, 4TO B
06nacTy NacTUYECKUX Onepauunii, Kak v B MO0 Apyron obnacTu Xupypruu,
CyLLeCTBYET PUCK OLLUMOKM, 1 BCErAa Haingy TCA HEA0BO/bHbIE NALMEHTbI».

BoT KoMMeHTapun gokTopa P. raseTe bepreHc TuaeHae, O THOCUTENLHO >Kanob
TPEX YKEHLLH.

«OcCno>KHeHus B Buae orpyb6esluei rpyau ... cnydawoTcs B 15-20% cnyyaeB Bcex
onepauuii Ha rpyau, U PUCK KPOBOTEYEHMSI WNM WMHCGEKUMM OAMHAKOB KakK B
NnacTUYeCKMX onepauusx, Tak u B NHOObIX Apyrmx hopmax onepauuin. Ho g xouy
MOAYEPKHYTb, 4YTO BCe nNauUWeHTbl 3apaHee OblIM NPOVH(OPMUPOBaHbLI O
BO3MOXKHOW ONAacHOCTM U 0 TOM, YTO pe3yNbTaT MOXKET HE YA0BNETBOPUTb UX
O>KMNaHns - FoBOPUT AOKTOpP P., KOTOpbIA, 6onee TOro, NOAYEpKNBaeT, YTO Tpu
HelOBONbHbIE MAUMEHTKM — Ma/loe YWCNO MO CPaBHEHWK C MaclwTabamu ero
Ou3Heca, KOTOPbIM OH 3aHUMAaeTCA NOC/NeLHVE HECKO/bKO IET ...»

CornacHo yTBEPX/EHUIO TpeTbell 3asBUTENbHULIbI, CAENAHHOr0 BO BPeMS CyLIaHWin B Cyade
MepBOli UHCTaHLMK, BCTPeYasiCb C AOKTOPOM P. B CBA3M C BbILLENPUBEAEHHBIM MHTEPBLIO, OHA
npocuna ero NPOKOMMEHTPOBATb 0OBMHEHNS B €r0 afpec TPEX XKEHLUMH 1 NPOUHGopMMpoBana
ero o0 TOM, 4YTO OHM [Jann cornacuMe 0CBOGOAUTL €ro OT 00s3aTeNbCTBa  XPaHUTb
KOH(MAeHUManbHocTb.  OH  OTBETWA, YTO  CBSi3aH  O6OWWMM  [ONTOM  MEeAMLIMHCKOM
KOH(MAEHLUMANBHOCTI, KOTOPbIA AECTBMTE/NIEH HE3ABMCMMO OT MOA06HOr0 cornacus nayueHTa.
Ha Tex cnywaHusx AokTop P. oTpuuan Bepcuio (hakTOB TPeTbero 3asBWUTeNs, CKasas, 4TO
abCOMOTHO YBEPEH B TOM, YTO OHa He MH(OPMMpPOBa/a ero 3apaHee 0 TOM, YTO C HEro CHATO
00653aT€NbCTBO XPaHUTb KOH(UAEHLMANBHOCTb.

16. 14 mas 1986 roga raseta bepreHc TugeHae ony6nvMKoBana [Be CTaTbll C KOMMEHTapUAMK K
KPUTUYECKMUM CTaTbsIM, BbILLEALLNM paHee B TOM XXe MecsLie.

B nepBoli cTaTbe Nog 3aronoBKOM «pecca — MOCMELLNLLE CEroAHsLWHero aHsa» r-xa K. Teto (K.
Thue) BCNOMHMMA UCTOPUIO «OXOTbl Ha BeAbM» B CPeAHEBEKOBbE WM ONUCana CTaTbW raseThbl
BepreHc TugeHae 0 He[OBO/IbHbIX MaUMeHTKax LOKTOpa P. KaK COBPEMEHHYH (hopMy LAHHOMO
npecnefoBaHNa CO CTOPOHbLI NMpecchl. OHa yTBepXKaana, YTo JOKTOP He MOr AaTb OTBeT, TaK Kak
emMy Melasio 0653aTeNbCTBO XPaHUTb KOH(UAEHUMAIbHOCTb, MHaYe OH MOr Obl pacckasaTtb O
60/IbLLIOM KONMYeCTBE NauUMeHTOB, KOTOPble OblIN AOBO/bHBI, U [0Ka3aTb, YTO OHU COCTaB/SAIOT
60/IbLLUMHCTBO ero nawuueHToB.
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Bo BTOpOI1 cTaTbe, HanncaHHoM r-Hom P. CteliHcBukoM (R. Steinsvik) nog Ha3saHvem «Bcerpga
CYLLECTBYIOT ABE CTOPOHbI Aefa» roBOPUIOCH CMeayHoLLee:

«Mbl 06eCroKOeHbl BHUMaHWEM K [eATeNbHOCTU AOKTopa P. B nocneaHee Bpems.
Mbl, rpynna u3 TpUALaTK Yenosek, 1 obLlee MeXKAy HaMu TO, YTO BCe Mbl €CTb
WA GbiMK NauyeHTamn gokTopa P. Mbl [0BONbHbLI MOMYYEHHBIM NEYeHNEM, B TOM
yncne nocneonepauyoHHbIM YX040M W Teparnueil.

JTioboe aeno nveeT [Be CTOPOHbI, Y Mbl HAAEEMCS, YTO B CBOMX CNOBAaX Bblpasny
CBOE OTHOLLIEHVE K 3TOMY Bpayy 1 CBOI ONbIT OBLLEHNS C HAM.

D. ALMUHUCTPATUBHOE 06XasioBaHMe CO CTOPOHbI ObIBLUMX NauneHToB foKTopa P.

17. Bcnep 3a nybnvkaumerd ctatein B rasete bepreHc TugeHae ceMHaguatb ObIBLUMX NaLMeHTOB
06paTnnnCh € XKanobamum B OTHOLLEHMM AOKTOpa P. B opraHbl 34paBooxXpaHeHus. 8 okTabps 1986
roga r-H EckenaHg (Eskeland), MeanUMHCKMIA 3KCNEPT, Ha3HAYEHHBbIN OLEHUTb CMIOXKMBLLYHOCS
CUTyaumio, NpuLlen K 3ak/YeHWto, YTO NPUYUH AN KPUTUKW MPOBEAEHHbIX LOKTopom P.
onepauuii He 6b110. FocnoguH Eckenang yTBepXKaa, YTO OCMOXHEHMS, O KOTOPbIX FOBOPWIOCH
B Xanobax, ObliM TUMUYHLIMW B XUPYPruv 1N NPOUCXOLWIN BPEMSA OT BPEMEHM, HO He U3-3a
HenpaBu/IbHON paboTbl gokTopa P. B 0gHOM aene OH nmofgepr AoKTopa P. KpUTUKe 3a TO, YTO
TOT Yyexan 3arpaHuly, He MNpOMHMOPMMUPOBAB HEAABHO MPOOMEPUPOBaHHY MaLUeHTKY.
ocnoguH EckenaHf 3aMeTus, YTO B CBA3W C 6OMbLUMM KOMMYECTBOM MaLMeHTOB foKTopa P.
(npnbnuanTensHo 8 000 B nepuod ¢ 1975 no 1986 roapl) Yncno »anob 6b110 CKPOMHbLIM. Beps
BO BHMMaHWe, YTO CTaTbu, OnybnKoBaHHble B rasete bepreHc TugeHAe, Npu3biBasv ObIBLUNX
naumeHTOB AOKTOpa P. mofasaTb >anobbl, CTaHOBUTCA YAMBUTE/IbHLIM, YTO /UL HEMHOrUe
caenanm aTo.

18. 3 HOs6ps 1986 roga YnpaeneHne 34paBOOXPaHEHNS PELLNIO He AaBaTb ey AafbHEeMLero
X0fa, COouYTH, YTO XMPYpruyeckue orepauymmn ObiNn NpoBeAeHbl AOKTOPOM  P. Hagniexaiim
06pasom.

E. CynebHoe pa3bupaTesibCTBO 0 Anddamanum, HadaToe JOKTOpoM P.

19. Mocne ny6avkaumm ctaTen B rasete K 4OKTopy P. cTano obpalyatbCs MeHbLUEe NaLneHToB, 1
OH Hayasl UCMbITbIBaTb (PMHAHCOBbIE TPYAHOCTU. OH ObI/1 BbIHYXKAEH 3aKPbITb KNIMHUKY B anpesne
1989 roga.

20. Tem BpemMeHeMm, 22 ntoHA 1987 roga goktop P. Hayan cygebHoe pasbupaTensCTBO MPOTUB
3anBuTeNel, Tpebys BO3MELLEHNS HAHECEHHOTO Yyulepba. CornacHo peLueHnto MopoAcKoro cyaa
r. bepreHa ot 12 anpens 1989 roga 3asasuteny 6blnM 0643aHbl BbINAATUTL JOKTOPY P. cymmy B
pasmepe 1 359 500 HK B KayecTBe KOMMEHCaLMW HAHECEHHOIrO eMy MaTepuasibHOro yuiepba v
KOMMeHcauMm MOpasibHOrO Bpeda, a Takke ero cyfebHbix u3gepxek. Cyp cyen, 4to
9KOHOMUYECKMe YO6bITKM AOKTOpa P. COCTaBNAOT HECKO/IbKO MWISIMOHOB KPOH, U OLEHKa
yuwiepba fo/mkHa 6bITb ciefiaHa Ha yemoTpeHve cyfa. Cyn OTMETWI, YTO XOTS KPUTUKA B afipec
pokTopa P. 6bIn BbiCKazaHa 6e3 40oCTaTO4HOro 060CHOBaHWA, TEM He MeHee, OHa Oblnia Bbl3BaHa
MPevMyLLeCTBEHHO ero COOCTBEHHbIM nosegeHneMm. Cypa cyen MpUEMIEMbIM  BbIMaty
KOMMeHcaummn, COOTBETCTBYIOLLEA CyMMe, Ha 75% MeHbLLUe 3adB/1EHHOM.

21. 3asButenu n Joktop P. obxanoBain pelleHve B Bbicwnidi cyp (Lagmannsrett), KOTOpbIiA
MPUHAN pelleHne B MOMb3y 3asBUTENEd W B CBOEM peLUeHUW, MOMUMO MPOYero, CKasas
crefytolLee:
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«3acnylwas nokasaHus, BbICOKUIA Cyf cuMTaeT, YTO CTaTbK, MMaBHbIM 06pasoMm,
BEPHO M3NOXKWUMM MNEPEHECEHHbI >KeHWMHaMM OnblT. BbICTynas B KayecTse
CBUAeTeNeid, OHM BbICKa3a/M CBOE BMevyaT/ieHWe, YTO raseThbl B ONpesLeneHHOV
cTeneHn cmarumnu ux cnosa. Cya cuMTaeT AaHHble MNOKasaHWs [LOCTONHbIMU
[0BEPUA 1 He BUAUT NPUYMH NonaraThb, YTO CyObEKTUBHbINA OMNbIT 3TUX MKEHLLMH He
COOTBETCTBYET TOW [eACTBMTENLHOCTU, KOTOpas uMena MmecTo. Apyrymu
cnoBamu, y HX 6blnn BECKME NPUYMHBI YyBCTBOBATb CEOA Tak, Kak 3T0 ObI0 1 Kak
3TO W3O>KEHO B raseTHbIX cTaTbAX. Cyl He OCHOBLIBAET CBOE peLleHue
UCKMIOYATENBHO Ha 3aABNEHMAX 3TUX Tpex >KeHwuH. Cya cuMTaeT Takxke
[OKa3aHHbIM, 4YTO B raseTy obpalaimcb U MHOXKECTBO [APYrUX >KEHWMH C
MOXOXXUMW UCTOopUsMU. B nocnegcTemm nocne Boixoga cTaTbh 3 mas [1986] roga
BMeCTe C npu3blBOM H.X. K >KeHWuHaMm 06beAnHUTLCS U BO3OYAUTb [eno, eule
O0NbLUE KEHLLMH CBA3ANNCH C ra3eToi. Cyf yCTaHOoBW, YTO KOMMYECTBO MKEHLLWH,
[koTopble obpaTumMc, B pefakuuio] cocTasnsano 6bonee cTa uYenosek. ITO
3aK/H0YeHNe OCHOBbLIBAETCA Ha MOKas3aHUAX [BTOPOro M TPeThbero 3assuTenei]
H.X., @ Tak>Ke Jpyrvix X<eHLLU1H, BbICTYNUBLUKX B cyde. OHW COCTAaBNAT MEHbLLYIO
4yaCTb BCEX >KEHLMH, obpaTwuBluMXcA K raseTy bepreHc TugeHge n H.X. Bcero
YeTbIpHaUaTb HEAOBOMbHLIX >KEHWMH W My> OfHOW U3 >KEHWWH Aanu
CBUAETENbCKME NMoKasaHus. B nokasaHusx, rnasHbIM 06pa3oM, NoBTopseTCA o4Ha U
Ta >Ke WH(opMaLMs: BO3HUKaIM OCNOXKHEHUS, pe3ynbTaT Obll MIOXUM K
MOCNeonepaunoHHbin -~ yxod,  KOTOpbIA  npoBogun  fokTop  P.,  Obin
HEey[0B/e TBOPUTENbHLIM W OCYLEeCTBNANCA 6e3 BCAKOW 3aMHTEepPecoBaHHOCTW, C
HEKOTOpPbIM pa3fpa>keHnem 1 HeOXOTON. HekoTopble >KEHLMHbI paccKasblBaiy,
HaCKO/MbKO AOKTOp P. 6e3pasnnyHo OTHeCCs K UX AYLUEBHON, (hmM3nyeckon 6onm u
OUCKOMMOPTY. Y HEKOTOPbIX M3 HWUX CAOXKWNOCH BrevyaT/ieHne, 4To AokTop P.
XO0Ten u3baBnTbCA OT HUX Cpasy Mnocne onepauyun M no3aTOMYy OpraHv30BbIBaN
nocneonepaunoHHblii  yXxo4 — HeHagne>kawym  o6pasoM. MHOrMe  >KeHLMHbI
MOBTOPSA/N, YTO OblIM NOpPa>keHbl TeM, YTO AOKTOpP P. 6bin 04YeHb rpy6, Korga
BOMPOC Kacancs (PUHAHCOBON CTOPOHbI: OH XOTEN onnaThbl Brieped, He MpuUHUMan
YeKM W He [JaBan KBMTaHUMM 06 onnaTe, Noka ero HacToOW4YMBO 06 3TOM He
MPOCUNN...

Ha ocHOBe BbILIEN3NOXKEHHOTO BbICOKMI Cyf CUATaeT [OKasaHHbIM TO, 4TO
JOKTOpP P.OCYLIeCTBSN CBOK MeAULUMHCKYIO NPakTuKy TakuMm o6pasom, 4To Yy
MHOIMX >KEHLLWH, NepeHecLUnX OCMOMKHEHWSA, NOSABUIUCL BECKME NPUYMHBI NonaraThb,
4TO UM OblN OKa3aH MIOXON YXO[ U HeHag/eXKalllee leveHune, v B HEKOTOpPbIX Clyvasx
4yBCTBOBaTb OCKOPO/EHHbIMU NOBeAeHneM fokTopa P. bonee Toro, Cya cunTaeT,
YTO UCTOPUK, N3NOXKEHHbIE B CTaTbe OT 2 Mas [1986] roga roBopsaT 06 onbiTe 1
MHOTUX APYTUX XKEHLLVH.

Takum 06pa3oM, BbICOKMIA Cya nonaraeT, YTO TPU dKEHWWHbl, O KOTOPbIX
roBopuTCcs B CcTaTbe OT 2 Mas [1986] roga, He OblM NO-0CO6EHHOMY
YyBCTBUTENbHbI W HE WMENN MPEeyBENNYEHHbIX OXKuAaHuin. X ucTopun 6binu
paccyanTeNbHbl U COAEP>Kain pasyMHY) CyObeKTMBHYH OUEHKY TOro, 4To
cnyunnocb. Pacnonaras vHdgopmaumein o >Kanobax apyrux >KeHuwwH, Cya Takoke
CYATaeT, YTO B JaHHOM Ciyyae peyb MAeT He 06 OAHOM WAM ABYX CnyYaiiHbIX
NCKIOYeHMAX. YTo KacaeTcs fgokTopa P., TO MOXHO Hebe30CHOBaTEeNbHO
YyCTaHOBNTb, YTO peyb WAET O ero HeyaoBNe TBOPUTENbHOM MOBEAEHWN, KOTOPOoe
MMeNo MecTO LOCTATOYHO YacTOo B TeX Cnyyasx, Korga nocne onepauymn Bo3HMKana
cuTyaums, Tpebylowas AONOMHUTENbHLIX Yyeuamidc. Ecnam Boo6GLWe He roBOpUTH O
TOM, YTO OH Ben cebs HeyfoBNeTBOPUTENbHO B OOMbLUMHCTBE CAy4YaeB WM B
JOCTATOYHO 6O0MbLIOM WX KonnyecTBe. EfBa N MOXKHO rOBOPUTb, YTO 3TO
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OTHOCUTCS K MEHbLUMHCTBY cnydyaes. CneflyeT 06paTUThb BHUMAHWUE, YTO HUYETO
He TrOBOPWIOCL B [I0KA3aTeNbCTBO TOr0, YTO MMena MecTO XUpypruyeckas
HEKOMNEeTEHTHOCTb JjokTopa P.

Ho TOoT (hakT, YTO Hey4oBNeTBOPUTENbHOE MOBEAEHNE BO3HMKANO BO MHOMMUX
cnyyasx, AOMKHO 6biNno MPefocTaBWTb OCHOBaHWE ANf TOro, YTobbl KpUTUKA B
agpec gokTopa P. Bbimnach Ha CTpaHuLbl razeTbl. Kak y>ke ynoMWHanocCh BblLLe,
06WeCcTBEHHOCTbL ¥ nokynaTenm (NnoTpebuTenn) WMeOT nNpaso  OblTb
VHOPMMPOBAHHLIMW M UX MPaBO pearnpoBaTb, fAep>Kacb nofasblue C Lensx
cO6CTBEHHON 6e30nacHOCTU. CrneflyeT yKasaTb, YTO B Havyane nioan obpaTuincs B
pefakumMio raseThbl, OTpearypoBaB Ha cTaTbi B raeTe bepreHc TuaeHge oT 5
mapTa [1986] roga, koTopasi pacckasbiBana O 6Ou3Hece AokTopa P. 6e3
YNOMWUHaHUA Kakux-nnbo HegocTaTKoB. [aseTa bepreHc TugeHae yTBep>KaaeT,
YTO B CBETE CTaTbuM OT 5 mapTa, couna cebs 006s3aHHON NpefoCTaBUTb
BO3MO>KHOCTb 06paTUBLUMMCA B Fa3eTy C KPUTUKON ObiTb YCNbIWAHHLIMU, YTO
Cya HaxoauT BMOMHE MOHATHbIM.

3 Mmasa [1986] roga raseTa bepreHc TugeHae ony6nmkoBana CTaTbi, B KOTOPON
H.X. pacckasana 0 CBOeM OfblTe /leYeHNs B KIMHUKe AOKTOopa P. u npussasa
YKEHLLUMH C MOXOXKMUMU UCTOPUAMU 06beANHNTLCS U BO3BYANTL A4eN0 NPOTYB Hero.
Cyq ycTaHoBMA, YTO Tak>Ke, KaK 1 NnoKasaHusi TPeX XKEHWWH B CTaTbe 0T 2 Mas,
onblIT H.X. BblN U3N0>KEH BEPHO, M YTO ee CYOLEKTUBHbIE MEPEXKMBAHUA WUMENN
BECKYI0 OCHOBY. TO >Xe OTHOCUTCA K BbICKa3blBaHUAM «26-1€THeN XKUTeNbHULbI T.
BepreHa», ony6/MKoBaHHbIM B CTaTbe 0T 5 Mas. Cyj Tak>Ke cyen BepHbIM nogoop
Bblpa>KeHUs  («WKBa/l TeNe)OHHbIX 3BOHKOB») OTHOCUTENbHO KOAMYecTBa
Tened)oHHbIX 3BOHKOB, NOCTYNUBLIMX K H.X. B TOT >Ke [ieHb...

TakuMm 06pasoM, OMbIT, NEPEHECEHHbIA >KEHLIMHAMU W W3NOXKEHHbIA B raseTe
BepreHc TuaeHae, COOTBETCTBYET [AeACTBMTENbHOCTU. W 3TOT CyObeKTUBHbIA
ONbIT WMEN OCHOBaHMA [N TOro, 4YTO0Obl HApuCoBaTb KapTUHY, K KakuM
nocneAcTBUAM MOMNO NPUBECTU feyeHWe [AOKTopa P, M He TONbKO B Pemkux
eIHNYHBIX CNyYasX...

Ba>KHbIM MOMEHTOM, OTHOCUTENbHO OCMApMBAEMbIX JOKTOPOM P. yTBep>KAeHWiA,
SIBNSIETCA TO, YTO BCE OHW FOBOPAT O pe3yNbTaTax NpPoBefeHHOro [OKTOpoM P.
NeYEeHNs B JOCTATOUHO PE3KUX BbIPA>KEHUAX: «YPOACTBO», «NOCTPaAaBLIAs HA BCHO
YKN3Hb», «NCKaNeYeHHas» 1 TOMY Nofo6Hoe. CTaHOBUTCS OYEBUAHBIM, YTO AaHHbIE
YyTBEPXK/EHUS OMNUCLIBAOT Pe3yNbTaT /eyYeHUs, HO HWYero He coo6LAT O
HECOCTOATENBHOCTU AoKTopa P. kak xupypra. CnegyeT npeanonoXXunTb, 4TO
y TaTeNM raseTbl 3HAAM, YTO NNOXOK pesynbTaT ornepauum He 0653aTeNbHO
3aBUCUT OT XUPYPrYecKOro yMeHus.  YTBepXKAanocb, 4TO WCMOAb30BaHME
BbIpa>KeHUI «nocTpafasLlas», «bblna 13ypogoBaHa» W TakK Aanee, Bbl3blBaeT Y
unTaTeneii NpeAcTaBneHne 0 AeNCTBUAX, HANpaBeHHbIX Ha 06e306pa>knBaHue U
npuunHeHne speaa. CneaoBaTeNbHO, YUNTATENb CPasy >Ke nonaraeT, YTO KaKoi-To
YeNoBeK, B JAHHOM Cfyyae JOKTOop P., BUHOBEH B 3TOM. Bbicokuit Cyp He cornaceH ¢
3TUM, TaK KaK C IMHIBUCTUYECKOW TOUKM 3pEHUS], AlaHHbIe BbipaXKeHUs yKasblBaloT
Ha YTO YrofHO, TONbKO He UCKMNOUNTENLHO HA 0OBEKTUBHBI Pe3ynbTaT.

[pyroii Bonpoc — BBOAAT /I @HHbIe BbIpa>XKeHWs B 3ab/1y>KAeHMe B Cuy TOro, 4TOo
CO34al0T BrneyaTneHne 0 60nee CepbesHbIX MOCNEACTBUAX, HEXKENN OHM OblAn Ha
camoM pfene. Bbicokuin Cyp cuMTaeT, YTO 3TO He Tak, 0COGeHHO obpalyas
BHAMaHWe, 4YTO 3TO MaHepa nepefayn CyObEKTUBHbIX OLEHOK, [AaHHbIX
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>KeHLWyHamu. MpunaraTenbHoe «M3ypoAoBaHHas» O3Ha4YaeT Hannune Kakoro-nmbo
6e306pa3Horo cnefa Ha Tene, n Boicoknii Cya nonaraeT, YTO Y XKEHLUWH, KOTOopble
MCMonb3ylT 3TO CA0BO, COMMAacHO raseTe bepreHc TuaeHae, ObiM BecKMe Ha TO
NpuuMHbl.  TIpaKTUYECKN TO >Ke MOXKeT OblTb CKazaHO B OTHOLUEHUM
npunaraTeNbHOTO «UCKaNeYeHHbIN». BO3MOXKHO BbIpa>KeHMe «noCcTpajaBLias»
HEeCeT A0BO/bHO CUNbHYHO OKPAcKy, HO MOXKET 6blTb OnpasfaHo, Koraa peyb UaeT o
>KEHLLMHAX, Y KOTOPbIX OCTannch 60NbLUMEe LWPaMbl HA TPYAU, UK Ybs TPyab cTana
KPpMBOOOKOW, TBEPAOi, pasHo/W Mo pasmepy, CAUWKOM YyBCTBUTENbHOW K
MPUKOCHOBEHMIO, @ Tak>Ke 00 3pdekTe, KOTOpbIi AaHHble 0O6CTOSTENbCTBA
OKa3ain He TOMbKO HA B3aMMOOTHOLUEHWS C MY>KEM, HO M BO MHOFMX APYrux
acnekTax. JIerko npeacTaBuTb, YTO 3HAYNT He UMETb BO3MOXKHOCTU OOHATH
COOCTBEHHOr0 pebeHKa MM BHyKa M3-3a TBEPAOW WMAN CAMLIKOM YyBCTBUTENLHON
rpyan. Cya cunTaeT YCTaHOBAEHHbIM MO MOKa3aHWsM CBMAETENER, YTO [AaHHble
BbIpa>KEHWS, CpPean APYruX 3NeMeHTOB, ObiM MCMOMb30BaHbl Fa3eTOol Ha OCHOBE
Takux pe3ynbTaToB.

XO0TS [aHHble BbIpa>KeHWA He cogep>KaT MpPAMOro O6BUMHEHWS B OTCYyTCTBUM
XVMPYpPruyeckoro ymeHusa y fokrtopa P., raseTa bepreHc TuaeHze, Tem He MeHee,
YeTKO He YyKasana B CTaTbe, YTO Takue CMocO6HOCTM Yy [OKTOopa eCcTb.
VHamBmayanbHble BbICKasbiBaHWA W raseTHble CTaTbW B COBOKYNHOCTW cO3ganu
BNeyaT/ieHne, 4YTO COOTBETCTBME JIEYEHUS, MPOBOAUMOrO [OKTOpoMm P.,
MeAMUMHCKMM CTaHJapTaM, CTaBuTCcs nof sonpoc. OfHaKo B cBeTe MHhopmaLuu,
NPeAoCcTaBNeHHOW YKeHLLMHAMU, - 3TO OblN eCTECTBEHHbIA BONPOC. J11060i1 YenoBex,
NPOYMTaBLLUIA AaHHble TOYKM 3peHMs, 3adanca 6bl 3TUM BONPOCOM. 103 TOMY HET
HUYEro He3aKOHHOr0 B OTKPbITON NOCTaHOBKE 3TOro Bonpoca B raseTe bepreHc
TupeHge.

[JokTop P. TakxKe >KanyeTcs, YTo raseTa bepreHc TuaeHae Hayana HacTOSLLYHO
KamnaHuio NPOTWB HEro M NoaBepria ero roHeHUsiM. BbICOKWIA cyf cuMTaeT, YTo
3TO He Tak. B yacTHOCTW, y raseTbl eCTb NPaBO nonaraTb, YTO >KEHLUWHbI
[OMKHbI ABa>KAbl NOAYMaTb, NpeXkae YeM 06paTuTbCs K AOKTOpPY P., 1 npaso
nucaTb CTaTbi C NOAOGHLIMW PA3MbILLIEHUSMI B OCHOBE...

BKpaTLe, MHeHNe BbICOKOTO cyla MOXKET OblTb U3NOXKEHO CEAYIOLLIMM 06PA30M:

B npakTwuke aokTopa P. 6bl10 CyLECTBEHHOE KONWYECTBO CAyyaeB M/IOXOro
MocNneonepaLmoHHOro yxoaa v HeHag eXkallero nosefieHns 1 ToMy nogobHoe, 4To
[aNno MHOTMM >KEHLMHaM JOCTaTO4YHO OCHOBaHWIA pa3oyapoBaThCa U JyMaThb, YTO
neyeHne 6bIN0 NIOXMM. BbICOKMIA Cyn OCHOBbIBAET CBOK OLEHKY AOKa3aTenbCTB,
rnaBHbIM 06pa3oM, Ha MOKas3aHUAX W NOBeAEHUM >KEHWWH B cyde. aseTa bepreHc
TugeHge vMena npaso HanucaTb 06 3TOM M NOBTOPUTb CYObEKTUBHYH OLEHKY,
[AaHHYH 3TUMM >KEHLLHaMM B 0 THOLLEHNN NeyeHus. MaseTa caenana aTo B MaHepe,
MPaBWIbHON BO BCEX OTHOLUEHUAX. XOTS raseTHble CTaTbiM MOMIM NPOM3BECTY
BreyaT/IeHNe O COMHUTENbHOCTMW NPOCECCUMOHANBHBLIX CNOCOOHOCTeN fokTopa P.,
OHW HOcWNK hopMy OMaceHusi, NPUYMHON KOTOPOro cTano noBeAeHve aokTopa P.
Ecnn 3T0 1 npuBeno K (pvHaHCOBbIM NOTePAM A1 AOKTopa P., TO TOMbKO NOTOMY,
4TO chepa, B KOTOPOIN OH paboTaeT, AoCcTaTOouHa AeMKaTHa.

[3asBrTenn] ocBo60>KAeHbI OT 0653aTeNbCTBA BbINNAaTUTh YLlep6, BbiCokuii cyq,
He 6yAeT paccMaTpuBaTb BONPOC O CTENeHN (PUHAHCOBLIX NOTePb AoKTopa P.
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Bonee TOro, BbICOKWIA Cyf, He CUMTaeT BO3MOXKHbLIM BbIMNaTy MOPaIbHOIO yuiepba
W, OCHOBbIBaACbL Ha BbllleCKa3aHHOM, HE HaxoAWT OCBELleHMe [eATeNbHOCTU
flokTopa P. B raseTe bepreHc TuaeHae HE3aKOHHbLIM».

22. [lokTop P. nogan anennsumito No AaHHOMY pelueHuto B BepxoBHbIi cya. Mo ero cnosam
peLueHue TopoAcKoro cyaa 6bi10, B MPUHLMIME, BEPHBLIM, 38 UCK/TKOYEHWEM YMEHbLLIEHUS CYMMbI
KOMMeHcauMmn rno npuyvHe 60MbLUIMX U3LEPXKEK C ero CTOPOHbI. Ha ero B3rnfg, faxe ecnu
[OMyCTUTb OLEHKY [0Ka3aTeNbCTB, KacaroLMXCA OTCYTCTBMS MOC/EONnepaLMoHHOro yxona wu
Tepanuu, cfenaHHyto BbICOKMM CyaoM, OHa [LO/MKHa Oblna 0KasaTb MUHUMA/bHbLIA 3PMEKT Ha
pasvep KomreHcauun. Cpean npoyero OH YTBEPXKAad, YTO raseTHble CTaTbW MpUBENN K
NyOGANYHON 3K3EKYLMN €ro Kak NaacTMyecKoro XmMpypra, Tak Kak cAaenain CUMbHbIA akLUeHT Ha
HeyZa4yHO NPOBefeHHbIX Onepaumsx U No3BoOnAN CPOPMUMPOBATL Y YMTATENS MHEHWE, YTO OH
OblN HeKOMMNeTeHTeH. [lanee, eMy He NPeAoCTaBUIN AOMKHON BO3MOXHOCTU OTBETUTb Ha
KPUTUKY [0 BbIXoga ny6nukaumin. Mo ero MHeHWt, MoBefeHVe MOACYAUMbIX Oblio
4pe3BbIYaNHO XanaTHbIM.

3asBUTENM MOAYEPKHYNN, YTO CTaTbM, CTaBLUME MPEAMETOM Criopa, KPOME BCEro MpoYero
rOBOPWU/AN O CUTyaLuW, B KOTOPYHO Monaso 60/bLI0e KOMMYECTBO YKEHLLVWH, C KOTOPbIMM raseTa
CBfi3a/laCb HAMpPsAMYK WM KOCBEHHO, W KOTOPbIE >Ka/loBaMCh Ha OTCYTCTBME yXoda WU
nocneonepaLmoHHoi Tepanuu Mocfie HeydayHo NPOBeAEHHbIX onepauuii. OHWM  Takxke
Ka/I0Ba/IMCb Ha HEIOCTATOK MH(hopMaLMy 10 NpoBeAeHns onepauuii. CTaTbi Nepeaann 4yBCTBa
M Hey[OBNETBOPEHHOCTb KEHLLWH, UCMOMb3ys MX croBa. Bompoc o Tom, Gbin v AokTop P.
XOPOLLMM WX NOXUM XMPYPrOM, He MMES PELLIAOLLIEr0 3HAUYEHMS.

23. 22 pekabps 1992 roga AnennauuoHHbii komuTeT (kjeremalsutvalget) BepxoBHOro cyaa
OTK/MIOHW/T ~ anennsumilo,  KacarlolytoCs OLUEHKM  [oKasaTelbCTB  OTCYTCTBMA  yxoja W
rnocneonepawmMoHHO/ Tepanumn co CTOPOHbI AoKTopa P., caenaHHyto Bbicokum cypom. OfHaKo
CY/ CYen BO3MOXHbIM PaCCMOTPETb OCTaBLLYHOCS YaCTb anennsauuu.

24. B peweHun oT 23 mapta 1994 roga BepxOBHbIA Cyd BbIHEC pelleHVe NO anennsuun B
nonb3y foktopa P. n npucygmn cymmy B pasmepe 4 709 861 HK B KayecTBe MOKPbLITUA €ro
n3gepxek u pacxofos. Cygps bakep (Backer) BbicTynun OT WMeHW cyda, Bblpaxas
eANHOr1acHoe MHeHMe:

«B Ka4yecTBe BCTYNNEHUS § XO4Y OTMETUTb, YTO raszeThbl, KOHEYHO, MEIOT Npaso
YAENATb BHWMaHWE CMOPHbIM CTOPOHAM MAACTWYECKON XMPYPrM W MPUBOANTb
npuMMepbl HeygauHblX cnydaeB. OHWM  Tak>Ke A0MKHbl MMETb BO3MOXKHOCTb
3a0CTPATb BHUMAHWE Ha KPUTWUYECKUX acnekTax [AesTeNbHOCTU OTAeNbHO
B3ATOr0 Xupypra, ¥ >KypHanUCT [O/MKEH WMeTb 6O0Mbluyto cBOGOAY B CBOMUX
CyOBEKTUBHbIX pasmblleHnsx. HO OTKPOBEHHO HeAOCTOBEpPHas (haKTuyeckas
VHopMaLmMa HeraTVBHOMO XapakTepa A0/MKHa paccMaTpMBaTbCA Kak nopoyallas.
To, YTO raszeTa NPoCTO BOCNPON3BOANT OBGBUHEHWSI APYTWX NOAENA, He COCTaBseT
npaBoOHapPYLUEHWS COrNacHo YCTaHOBUBLLECS CyAe6HON NpaKTUKe.

CnepoBaTeNbHO, HEOOXOAMMO PacCMOTPETb KaXKAyl0 CTaTbio B OTAENbHOCTH,
YyTOobObl  YCTaHOBATbL  COOTBETCTBME ee  cofep>KaHus  TpeboBaHMsAM,
pacnpocTpaHarWmMMCea Ha gena o gudpamaumn. 3a TOYKy oTcyeTa Heobxo4umo
B3ATb BneyaT/NeHne, KOTOPOe fAaHHble CTaTbW NPOM3BOAAT Ha umTaTens, yaenss
0co60e BHMMaHWE 3arofioBKaM W BCTYNUTENbHbIM YacTAM, HEXKENM OCTalbHOMY
TEKCTY, HaneyaTaHHOMY OObIYHbIM LIPUPTOM. BbICOKWIA Cyf cuMTaeT, 4YTO
3aMHTEepPecoBaHHbI YATaTeNb TLaTeNbHO NPOYTET BCIO CTaTbio U chopmupyeT
MHeHWe, 0ofiee COOTBETCTBYHLLEE AENCTBUTENLHOCTU, YeM unTaTenb, 6erno



38

NPOCMOTPEBLUNIA 3Ty CTaTbl. MHe TPyAHO COrnacuTbCs C 3TO Teopueid. Tak
KaK [ja>Ke Te Ml0an, KOTOpble NPOYTYT CTaThio LIENMMKOM, Nerko MOryT noaaaThes
BNMSIHUIO CyOBEKTMBHBIX OLEHOK B 3arofioBkax M Tak ganee. K ToMy >ke, cTaTba
paccuMTaHa Ha LIMPOKYH My6nnky 1, TakuMm 06pa3om, BAMSET Ha penyTauuio
[aHHOTO Bpaya. B oT/nuMe oT BbICOKOrO cyda, S HE CuMTal, YTO yuTaTenm
BCErJa OCBeOMEHbI, YTO MNIOXON pe3ynbTaT onepauuy He 06s3aTeNbHO CBA3aH C
OTCYTCTBMEM XMPYPTYECKOTO YMEHNS. .

HoBocTHaa nybrmkaums oT 2 mas 1986 roga OCHOBaHa Ha MONOXKUTENbHbIX
cTaTbAX OT 5 MapTa M KPUTUYECKUX KOMMEHTapusx, KoTopble [raseTa]
nosyunna OT HeLOBO/bHbIX NauneHTOK. OHa OnuCbiBaeT CUTYaLuWio, B KOTOPYHO
nonaM TPW >KEHLWMHbI, MepeHeclune onepauunm Ha rpyan C  NpUMeHeHUEM
CWIMKOHOBbLIX MPOTE30B M OCMOXKHEHWS, BO3HWKLUME B MOCNeACTBUM. Ha nepsoii
CTpaHuLe NOMeLLeH 3aro/ioBOK Ha fBe KONOHKM «CTpPeMieHne K KpacoTe, KOTOopoe
NpmBeNo K 06e306pa>kunBaHnio» ¢ hoTorpadmein XKeHcKoi rpyamn, 06e306pa>keHHol
Wwpamamn. [anee B KaBblukax creflyeT: «Mbl 3anfiaTuim ThICSYN KPOH 1 BCe, YTO
Mbl MONYYMIM — 3TO YPOACTBO M PasdbMTYIO >KU3Hb». BHYTpU raseTbl LUenas
CTpaHuLa OTBefeHa Ha OfHY CTaTbl. 3arooBOK PAaCroNOXKEH Ha CeMb KO/OHOK
«XKeHLUWHbI, Ha BCIO YKW3Hb NOCTpajasLume nocie N1acTUYeCcKon onepaLmmy. Ta >ke
oTorpacms, 4TO ¥ Ha MEepBOi Monoce, 3aHUMaeT 34ecb NATb KOMOHOK. [lof
thoTorpadueit nognuck: «OrpoMHbIE LIpPambl, CMOPLLEHHAA TpyAb WU AMUTeNbHOe
bone3HeHHOe BOCnasieHve 6bln NOCNeACTBUAMMU NNAaCcTUYECKON onepauuu, KOTOopYHo
rnepeHecna sTa >keHlwuHa». CTaTbd HauMHaeTCA C TPeX MOMEHTOB, BblAeNeHHbIX
>KUPHBIM LLPUDTOM:

«# 3annaTwuna 6 000 HK 1 Bce, 4TO A nonyymna - ypoaCcTBO».

«CKasaTb, YTO 5 TOPbKO COXKaselo — 3TO HUYEro He ckasaTb. {1 morybuna cBow
YKW3Hb, U A HUKOT A He By Ly Npe>KHei».

«BoNb 6blna HEBLIHOCUMOA. B cuMTaHHble AHW § MpPeBpaTWiack B WUCMYraHHyto,
TPACYLLYHOCS Ha rpaH1 HEPBHOTO CPbIBa pasBasMHy, S Aymana, 4To ymMpy».

B cTaTbe roBopuTcH, YTO >KEHLWMHbI, NepeHecLlne BOCMaieHUA U OCNO>XKHEHUS,
CBA3&/IMCb C JOKTOPOM P. 1 obINN HeZl0BO/IbHbI NOMYYeHHbIM fleyeHneM. HacKonbKo A
NnoHMMal0, 3TO KacaeTCA U O6C]'Iy)KI/IBaHl/Iﬂ, N pesynbTaTa ev4eHns.

BHM3Y CTpaHWLbl MOMELLEHO MHTEPBLIO C AOKTOPOM P. nog 3aronoBkoM «Bcerga
Hal4yTCA HeOBO/MbHbIE». B xofe cyaebHOro pasbrpaTenscTBa 6bi10 YCTaHOBEHO,
yTo [TpeTuin 3asBnTeNb] ceAsanack ¢ JokTopom P. 30 anpens v nonpocuna ero
MPOKOMMEHTUMPOBATb CUTYauuto, COOOLUMB, YTO 3TN TPU >KEHLIMHbI CHAMAKT C
Bpaya 0053aTeNbCTBO XPaHWTb MPOGECCUMOHANbHYIO TaiiHy. Tem He MeHee,
COC/aBLUNCh Ha 3TO 0683aTeNbCTBO, AOKTOP P. 0TKasancad NpoKOMMEHTUPOBATb
[aHHble cryyau.

BHM3Yy CTpaHuLbl PacrONOXKEHO eLle OHO WHTEPBLIO C APYrMM CheLManMcToM B
0651acTW nnacTUYecKnx ornepauuid... Nof 3arofoBkoM «BocTpeboBaHHas dopma
XUPYPriv — TOHKasA rpaHb Me>KAy YCrexoM W Heyfauei».

Ha cnepytowmii aeHb 3 mast [1986] roga Bbilwna HoBas cTaTbsA. Ha nepsoii nonoce
OblN PaCnoNO>MKEH 3arofioBOK Ha [Be KOMOHKM «AKLMS NPOTUB Bpaya, NPOBOAVBLLENO
onepauyu Ha rpyau». BHYyTpu raseTbl MOMELLEH 3arofioBOK Ha NATb KOMOHOK
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«HauHnTe cygebHoe pasbupaTensCTBO MNPOTUB Bpaya». B 3Tol cTaTbe
roBopuTcA O OblBwen nayneHTke [H.X.], nonaswlein B MOXO>KYK CUTYyaLMO W
pacckasblBatoLLleii 0 CBOEM OrblTe, CXOXKEM C OMbITOM TeX TPexX >KEHLWMWH, O
KOTOpPbIX NMMcanocb B cTaTbe, OMybnMKOBaHHOW AHeM paHee. OHa Npu3biBaeT BCeX,
nepeHecLUnx NOAOGHbIA ONbIT, 00bEAMHUTLCA U BbICTYNUTbL NPOTUB JoKTOopa P.
CTaTbs Tak>Ke COAep>XUT WMHTEPBbIO C rnaBHbiM BpadoM okpyra [Fylkeslegen],
KOTOpbIA 328K, YTO HeJO0BO/bHbIE NALMEHTbl MOTyT obpawaTbes K Hemy. [danee
MosiBNSIeTCA CTaTbA Ha NATb KOJNOHOK C 3arofoBKOM «Bpauy 06si3aH fJaBaTb
KBUTaHLuM 06 onnaTe», rfe BblCKasblBa/INCh XKanobbl HA TO, YTO JOKTOpP P. AK0OObI
TpeboBan onnaThl U He NPeLOCTaBNAN KBUTaHUMW. B cTaTbe roBopuTca 0 TOM,
YTO 3TO MOXKET 3a/HTEPECOBATb HAIOr0Bble OPraHbl U CoLMabHble Cy>KObl.

B cTtaTbe 0T 5 mast [1986] roga Ha nepBoi Nonoce pasMeLLeH 3arooBOK Ha OAHY
KONOHKY «12 000 HK 3a 06e306pa>keHHy0 rpyab». 3arofioBOK, C HE3HAUYN T eNbHbIMM
N3MEHEHUAMM, TMOBTOPAETCA HaL CEMbi0 KOMOHKaMW BHYTPWU raseTbl.  34ecb
>KeHLMHA paccKasblBaeT, Kak OHa MepeHecna HeyfayHyt onepauuio Ha rpyau,
MPOBeAeHHY0 AOKTOpom P. [anee crefyl0T 3arofloBOK Ha YeTbIpe KOOHKU
«KOHTPONb NpakTUYeCKM HEBO3MOXKEH» W CTaTbs, coaep>Kallas WHTEPBbID C
rNaBHbIM  HanorosblM  MHCNekTopom  okpyra  [Fylkesskattesjefen].  3gecb
pacnono>keHa 1 cTaTbs Ha ABe KONOHKM «LLIKBan TenethoHHbIX 3BOHKOB, KOTOPbIi
He jan MHe 3aCHY Tb», NOMeLLeHHas B pamMKy. B aToii cTaTbe H.X. BCNOMUHAET, Kak
el NO3BOHWMNO 60/MbLIOE KOMMYECTBO MKEHLMH C Y>KACHbIMU UCTOpUSMUA 00 KX
onbITe 06LeHNs ¢ JOKTOpOM P.

B cTaTbax 0T 7 Maa [1986] roga cuTyaums passmeaeTcs fablie. Mepsas nonoca
COAEP>KMT 3arofioBOK Ha YeTblpe KOMOHKM «LLKBas TeneOoHHbIX 3BOHKOB OT
N0JeN, nepeHecLInx onepauun». fanee nomelleHa goTorpacgus rpyam IM.C., ogHoi
13 ObIBLUMX NauMeHTOK JokTopa P., rae BUAHO MOMUMO YPOA/IMBBIX LLUPAMOB Clefpl
HECHATbIX LUBOB. BHyTpW raseTbl 3arofoBoK 3aHMMaeT NATb KONOHOK «LLIksan
TenePOHHbIX 3BOHKOB MOCNe KPUTUKW B agpec niacTuyeckoro xupypra. Mol
MOHATUA HE UMEe/N, YTO HaC Tak MHOro». B cBoeM MHTepBbI0 H.X. coobluaeT, 4To
pasroBapveana, No KpauHeil Mepe, C NATBIOAECATHIO >KEHWMHaMK, KOTOopble
pacckasan el 0 CBOEM Y>KacHOM OnbiTe. Tpu ciyyas U3 HUX pacckasblBaldTCs.
[anee nomeuwieHa coTorpadgua rpyam .C. ¢ Hagnuceto «I.C. (28 neT) 6bina
npoonepuposaHa B 1984 rogy. LLIBbI 4O CUX MOP He CHATLI». B cTaTbe rosopuTcCs,
4TO0 nocne onepauun I'.C. nblTanacs 06paTUTbLCA K JOKTOPY P., 4TOObI €1 CHANN
WBbl, el OTBeTWM, YTOObl OHa Chenana 3TO cama, TakK KakK y HUX He 6bl1o
nogxopailero nuHueTa. [anee nomelleHa CTaTba C 3aro/loBKOM Ha TPU KOMOHKK
«BO3MOXKHO, HMKAKOrO paccnefioBaHWsi He OyaeT», B KOTOPOW COLEPXKUTCH
MHTepBbLIo C ["'eHepabHbIM NPOKYPOPOM.

B nocnepHeii cepun cTaTeil 0T 9 Mas nepeasi Nonoca COAEP>KUT 3aronoBOK Ha
YeTblpe KOMOHKM «[lesTeNbHOCTb Bpaya, MPOBOAMBLUErO OMepauun Ha rpyau,
paccnefyeTcsi». B cTaTbe TrOBOPUTCS, 4YTO, MO CNOBaM [eiACTBYIOLLErO
PYKOBOAUTENS YNpPaBNeH!s 3[paBoOXpaHeHUs, YnpasneHne HeMeaseHHO CBSAYXKeTCS
C TNaBHbIM BpayYoM OKpyra C Lenbld HauyaTb TLATeNbHOe paccnefoBaHue
[esTeNbHOCTMW AokTopa P. W raseTa ygenseT BHMMaHWE BOMpOCy, NOTepseT /n
Bpay CBOK NMLIEH3N0. BHYTPU raseThl CTATbs HA YeThIPe KOMOHKM, N0 TOMY >Ke
Bonpocy. [lanee B CTaTbe MOA 3arofoBKOM «HEBO3MOXKHO HMYEro chenaThb»
afBokaT A.X. Accounauuu Bpayeii Hopeermn coobliaeT raseTe, YTO accouuauys
He pacCcMaTpuBaeT >Kanobbl MPOTUB MEAMLMHCKO/A MPaKTWKW Bpaya, a /uLlb
>Kano6bl, KOTOpPbIe KacalTCs ero NoBefeH!s 1 r'yMaHHOro NeYeHns nalueHToB.
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[MepBbIii BONPOC, KOTOPbIA BO3HWKAET NPU OLEHKe 3TOro psga cTaTei, cnegyrowmi
— MO>KHO NI OXapaKTepu3oBaTb KPUTUKY B agpec AOKTopa P. Kak 06BMHEHME, W
KakoBO MO>XeT OblTb ero cogep>kaHue. C OfHOMN CTOPOHbI, AOKTOp P.
HacTauMBaeT, 4YTO ero O6BMHANT B MEAMLUMHCKOA HEOPEXKHOCTW, M 4YTO
HejocTaTkaMm B ero paboTe yaenst0T OCHOBHOE 3HaueHue. OTBETUMKM, B CBOO
oyepedp, HacTamBalT, YTO KPUTUKA HanpasneHa He Ha 3TO0, a Ha OTCyTCTBMUe
MHGopMaLmMK, yxoda v NocneonepaLUmoHHoN Tepanun, KOTOopble SBASITCS YacThio
MeAMUMHCKOro neyeHmsi. Cyp ycTaHOBW/, YTO NpeACTaBneHHble A0KasaTeNbCTBa
[EeCTBATENBHO YKa3biBADT HA HEXBATKY yxofda M NOCNeonepauyoHHOA Tepanuu.
Tak Kak anennsumsi 0THOCMTENbHO OLEHKN A0Ka3aTenbCTB N0 3TOMY BOMpOCy bbina
OTK/IOHEHa, BepxoBHbI Cyd AOMKEH NPUAEP>KMBATLCA OLEHKU A0Ka3aTeNbCTB,
clienaHHoii BbiCOKM cyaom.

CTaTby 3aTparMpaloT CATYyauun, B KOTOpPbIE MOM&IN >KEHLUMHbI, MepeHecLuune
OC/IO>KHEHMA Moc/fe onepauuyv WM HeydauHble onepauun. OHM pa3oyapoBaHbl
pesybTaTamMu fleYeHUs U >KayloTCSA Ha He>KeNnaHue 1 pasHOLyLINE CO CTOPOHbI
[oKTOopa P., Koraa peyb 3axoauna o6 ncnpasneHun owmo6oK. Ha Moii B3rnsg, craTbh
B [raseTe] OAHOBpPEMEHHO COAep>KaT CWbHble Hamnafku Ha KBa/MhUKaLMO
[OKTOpa P. KaKk nnacTW4YecKoro xvpypra u He 6epyT BO BHUMaHWe 0ObIYHbIN PUCK
BO3MO>KHbIX HeyJauHblX ornepauuii. Bblpa>KeHWss 0 TOM, YTO >KEHLIMHbI 6blan
06e306pa>keHbl ¥ NOCTPajan Ha BCHO XKU3Hb, @ Tak>Ke Apyrue A0BONbHO CU/bHbIE
BbIpa>KeHNA, B YaCTHOCTU, B CTaTbe OT 2 Maa 1986 rofa, KoTopble 3a4ainm TOH
LIeNoN cepun cTaTeil, He MOTrYyT MOHMMATbCA MHAYe, KaK OTHOCSALLMECS B 6OMbLUEN
CTEMNeHN K pe3ynbTaTy JeueHus, rae 31eMeHT XWUPYPruyeckoro ymeHus nmMeeT
00/bLUOe 3HaYeHVe. VIMEHHO Tak MOHAAM UX U TNaBHbIA Bpay OKpyra, W YnpasneHue
3a4pasooxpaHeHns n npodeccop E. lNepBoHayanbHO BO3HWMKAET OLLyLIEHWE, 4TO
[razeTa] npugep>kunBaeTca Takoro >Xe MHeHus. B pefakumMoHHOW cTaTbe 0T 12
maa 1986 rofa Bblpa>keHO Y[O0BNeTBOPEHWE TEM, YTO OpraHbl 34paBoOXpaHeHus
HaYanM TLaTeNbHOe paccnefoBaHNe [eaTeNbHOCTU «Bpaya W3 r. bepreHa,
MPOBOAMBLLErO Onepauun Ha rpyau» C LEnbl0 «BbIACHUTb, COOTBETCTBYHOT /1
NCMO/b3yeMble METOAbI NIEYeHNs MeAULMHCKUM CTaHaapTam». NoCcKonbKy AOMKHO
ObITb OYEeBMAHbIM, YTO CTaTbW MONHOCTLI paspylwaT ero Ou3Hec, BO3HUKAET
BOMPOC, MO I 3TU cepun [raseTHbIX] cTaTen 0 JOKTOope P. 6bITb HanucaHbl B
JPYrol MaHepe, He>Kenn B TOW, KOTopas OTpa>kaeT MHeHue [raseTbl], 4TO
paccmaTpuBaeMble 06CTOATENLCTBA BKIKOYAKT 1 BONPOC 0 6830 TBETCTBEHHOCTY
B paboTe xupypra, 4To AOMKHO 6bITb BbIHECEHO HA CYA 0OLLECTBEHHOCTM.

Mpyu 3TuUX 06CTOATENLCTBAX, BOMPEKM MHEHUIO BbICOKOro cyga, s npuwen K
3aK/IOYEHNIO, YTO CTaTbW CoAep>KaT 06BMHEHWe B afpec fokTopa P., 4yTo OH
OCYLLECTBSAN  XMPYPTUYECKYID [AEATENbHOCTb XanaTHO. $  cuuMTal  [aHHoe
0OBMHEHME HEBEPHbIM.

CnepylowmiA  BONpoC ~ 3aKNoyaeTcd B TOM, cuATaTb /M nopovailee
(audbchamaumoHHoOe) 00BKHEHME, MO KaKuM-TO MpuUYnHaMm, npasomepHbIM. Cpeau
npoyero, raseTa ccblnanacb Ha CBOK NPAMYK 0083aHHOCTb OTBEYaTb MHTEPEcam
noTpebuTeneit M Ha TOT (paKT, YTO B LENOM, OOBMHEHWe pokTopa P. B
HeHazZne>katlemM fevyeHuy 6b110 He CMOTPA HU HA YTO BO MHOrOM CrpaBei/IMBbIM.
OfHako JokTop P. Bblpasun Hecornacve ¢ MaHepom, B KOTOPOM raseTa ocselyana
cuTyauumio, n obpaTunca K ctaTbe 249 § 2 YronosHoro Kogekca.
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Korga raseTa BbICTYnaeT CO CTOMb PE3KON KPUTWKOW, Kak B aHHOM fene, f
cuATal, 4YTo [OKTOopy P. fomkHa 6Oblna 6bITb MpegocTasneHa Hafne>kalas
3aumTa. Bonpoc 0 BpeMeHun He umen 3HaveHus. Korga k goktopy P. o6paTunmcs 30
anpens ¢ nNpocbO0i NPOKOMMEHTUPOBATb 3TW KOHKPETHble Clyyan, OH He Mmor
3TOro cfenaTb 6e3 JIMYHOro OCBOOGOXKAEHWS CO CTOPOHbI CBOMX MauWeHTOK OT
0653aTeNbCTBa XpaHUTb KOH(UAEHUMANbHOCTb MHGopmaumn. OH NNYHO He 6bin
06s3aH C 3TOW Lenbl0 CBA3bIBATLCA C MauMeHTKaMu. 1 TakdkKe CuMTal, 4To
[TpeTun 3asBuTens] ¥ rasera [OMKHbI OblTb MNOABEPrHYTbl KPUTUKE 3@
OTCYyTCTBMe 6anaHca B CTaTbsAX U 3@ UCMO/b30BAHNE U3MIULLHE CUMBHBIX W, B KAKOIA-
TO Mepe, BBOAALWMX B 3a6Nny>KAeHVe BblpadKeHuid. To, 4TO [TpeTuii 3asBuTeNb]
UMTVpOBa/Ia KYCKM M3 MHTEPBLIO C ObIBLUMMMW NauyeHTKamu, He Aasaso el npaso
MO/IHOCTbLI0 WrHOPMPOBATbL MPaso LOKTOpa P. COXpaHATb KOH(MAEHLUMANbHOCTb.
BnonHe MNOHATHO, YTO Y >KEHWWH, MepeHeclunx MOA0BHbIN ONbIT, CHOXKUIOCH
CyObEKTVBHOE M OYeHb 3MOLMOHabHOE MHeHue. Ho papyroe feno, Korga 3Twu
CyOBbEKTUBHbIE TOYKM 3peHWs Ny6/MKYITCA 419 LIMPOKOro Kpyra uuTaTenei,
KOTOpble MOIyT CYeCTb, UYTO [aHHble MHEHUS OTpadKawT O00bEKTUBHYIO
peanbHOCTb. XOTA A NOHUMALD, YTO raseTam s OCyLeCTBEHNs CBOEH (PYHKLWK B
obwecTsBe He0OXOAMMO MPeAOCTaBNATH LUMPOKME pPamKu CBOBGOAL! Bbipa>keHus
MHEHWSA, A He MOTY He MPWUIATW K BbIBOAY, YTO B [JaHHOM Ciyyae AaHHas csoboja
nepewusia rpaHulbl AONYCTUMOrO... A He BUXKY MPUYMHbI BAABATHLCA B U3yyeHue
BOMpoca 0 HapyweHun 8 2 cTaTbu 249 YronosHoro Kogekca.

Y6e>K/eHe, YTO OCHOBHOE COZIep>KaHie 06BMHEHMNS BbIN0 A0KAa3aHO, OCHOBLIBAE T CS
Ha OUEHKe AOKasaTenbCTB OTCYTCTBMS yX0A4a W MOCNEONepPaLMOHHON Tepanuu,
CAEenaHHol BbICOKUM CyzoM.

OueHka foka3aTenbCTB N0 3TOMY BOMPOCY, CAenaHHasAs BbICOKUM CyLOM, MOXKET
OblTb MNpOCNEXKEeHA B 3aMeYaHUsX Ha HECKONMbKMX CTpaHuuax pelueHus, B
0C06eHHOCTHU Ha cTpaHuuax ¢ 11 no 14. Ha cTpaHuue 12 cyA BbicKasan crefyroLlee
MHeHWe:

«Ha 0CHOBE BbILLIEN3NOXKEHHOTO BbICOKWIA Cyf CUMTaeT [oKas3aHHbIM TO, YTO
[OKTOpP P. OCYLECTBNAN CBOW MEAMLMHCKYHO MPakTWKy TakuM 06pasoMm, 4yTo y
MHOTUX YKEHLLWH, NePeHECLLUNX OCNOXKHEHWS, NOSBUIMCH BECKWE NPUYKHBI NofaraThb,
4TO UM GblNl OKa3aH MI0Xol YXOA N HeHaa eXKalllee NleYeHmne, 1 B HEKOTOpbIX Cydasx
NoBOj YyBCTBOBAThH CeOsl OCKOPOG/IEHHbIMI NOBeAEHNEM foKTopa P.»

[anee Ha cTpaHuue 13 cyf yKas3biBaeT:

«YT0 KacaeTcs fokTopa P., TO MOXKHO HeGE30CHOBATENbHO YCTaHOBUTb, YTO
peub UAET O ero HeyLoBNeTBOPUTE/NbHOM MOBEAEHUM, KOTOPOe WMeNo MeCcTO
[AOCTAaTOYHO 4acTOo B Tex Cnyyasx, Korga nocne onepauum BO3HUKana cuTyaums,
Tpebyowas AONONHUTENbHbIX yCuniA. Ecim Boo6LLe He rOBOPUTbL O TOM, YTO OH
Ben cebs HeyaoBNeTBOPUTENbHO B GONbLUMHCTBE CNyyaeB WAM B AOCTATOYHO
0O/MbLIOM MX KOnMyecTBe. EABAa M MOXKHO FOBOPUTb, YTO 3TO OTHOCUTCH K
MEHbLUMHCTBY cnyyaes. Cneflye T 06paTUTb BHAMaHWE, YTO HUYETO HE FOBOPUNIOCH B
[0Ka3aTeNbCTBO TOro, YTO MMena MeCTO XMpypruyeckas HEKOMMETEHTHOCTb
pokTopa P.»

B AaHHbIX 06CTOATENLCTBAX 1 AO/MKEH CAENaTh BbIBOA, YTO OCHOBHbIE 3N1EMEHTbI
00OBMHEHNS, coaep>KallMecs B CTaTbAX 0 OKTOope P., He 6binn JoKa3aHbl, Tak Kak
HeaoCTaTKN XVMPYPrMYeckon paboThl, W3NOXKEHHble B CTaTbsX, 3aTMeBalT
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HeOCTAaTKK, CBA3aHHbIE C OTCYTCTBMEM YXO4a 1 MOCNEONepaLyoHHON Tepanuu.
CnefioBaTe/NbHO, JaHHbIE 06BUHEHNS HE3AKOHHbI.

Ha wmoii B3rnsg, faHHble cTaTbyW 6e3 COMHEHMS HaHeCAM CyLleCTBEHHbIi
(PMHAHCOBBI yLepb, NOMUMO MOPa/bHOrO Bpeaa AOKTOopY P. Bbino 6bl CTpaHHbIM,
ecnn Obl [ero KavMHWKa] BbDKMMAA MNOCNe TakUX HeraTWBHbIX KOMMEHTapues,
cogep>kaBwmxca B cTaTbaX [raseTbl]. C KOMMEPUYECKOW TOUKM 3peHus,
nnacTuyeckas X1pyprus 04eHb YyBCTBUTENbHA KO BCEMY, YTO MOXKET MOLOPBATH
[0Bepre NoTeHUMaIbHbIX NaLMeHTOB K onepupytowemy Bpady. OTBeTUMKN LO/KHbI
Obln foraabiBaThCs 06 3TOM.

MoacueT yObITKOB JOKTOpPa P. cOMps>XeH CO MHOTMMM HETOYHOCTAMM. Hu npu
Kakux 06CTOATeNbCTBaX OH He MOXXET aBTOMaTMWYeCKUM paccuMTbiBaTb Ha TO,
YTO MPOJOMKUT OYpPHYD U [LOXOAHYI [AeSATEeNbHOCTb B KayecTBe 4acTHOrO
MNacTWUYECKOro Xupypra B TeYeHWe BCEe >KMU3HU [0 AOCTUIXKEHWUS MEHCUOHHOIO
Bo3pacTa. [ladke HelWTpaibHas, OObEKTMBHAasA W, C /OOON TOYKM 3peHus,
afieKBaTHas KpUTUKa HaHecna bbl ero e TeNbHOCTU 60/bLUOIA YPOH. ..

[OT nepsoro 3asBuTens] fokTopy P. fomkHa 6bITb BbiNnavyeHa KOMMeHcaums
HaHeCeHHOro ywepba, YnNyLWweHHOW BbIFOAbl W MOpa/bHbIX CTpajaHuii B
COOTBETCTBMM CO cTaTbaMum 3-6 3akoHa o0 KomneHcaumm oT 1969 ropa
[Skadeserstatningsloven - 3akoH Ne 26 oT 13 utoHs 1969 roga]. B oTHOLWeHWUK
nocnegHux Agyx nyHKToB Cyg uMMeeT 60nblyl0 cBO6OAY AeNCTBUIA [cornacHo
NPUMMEHSEMOMY 3aKoHofaTenbcTBy]. HO nmpu paccMOTpeHWM MepBOro MyHKTa
noBefeHve AoKTopa P. MO>XKET ObITb NPUHATO BO BHUMAHME. ..

... §1 nNpuLwen K BbIBOAY, YTO KOMMEHCALWs HAHECEHHOTO yuiep6a, TO ecTb NnoTeps
foxoga nnoc npoueHThl ¢ 1986 roga 40 MOMeHTa NPUHATUA LAHHOIO peLleHus,
cocTasuna 2000000 HK. UTo KacaeTcsi Apyrux 3asiBNeHnA O KOMMEeHcaLmu,
MOfaHHbIX LOKTOPOM P.... 1 cuMTal, YTO OHU AOMKHbI ObITb YCTAHOBMNEHbI HA
cnpasegnvsom yposHe 200 000 HK.

KomneHcaumsi ynyweHHoit Bbirogbl cocTasmna 500 000 HK. [anee, Mopa/bHblii
yLLep6, KOTOpbIA LOMKEH BbINIaTUTb [NepBbli 3asBuTeNb], cocTasnseT 1 000 000
HK. Tpun onpegeneHWn  [eHeXKHON0  BO3MeLLeHMs  crefyeT  yunMTbiBaTb
UCKNIOUYNTENBHOE AaBNeHNe, KOTOPOoe JOKTOpP P. ucnbiThiBan AU TENbHOE BPeMS U3-
3a nybamkaumm Lenoro psga craTeil.

[BTopoi v TpeTuii 3aasuTenn] AoMKHbI BbinnaTuTb No 25000 HK ka>Kkabli 3a
HaHEeCEeHHbI MOpPaUbHbINA yLLep6».

B 3akioyeHne, BepxoBHbI Ccyf noctaHoBun Bbinsaty 929 861 HK co CTOpOHbI nepBoro
3asButens um no 15000 HK co CTOpOHbI BTOPOro W TPETbEro 3asBUTENeil B KayecTse
KOMMeHcaumMm cyfaebHbIX u3gepXXek [OKTopa P. BO BHYTPUrOCyAapCTBEHHbIX Cydax Moc
MPOLEHTbLI C U3LepXKeK, KoTopble AOKTOp P. noHec B ["opofckom cyge. CornacHo nocnefHemy,
MepBbIiA 3a8BUTENb JO/DKEH BbINATUTL JOKTOPY P. 218 728 HK A0nonHUTENbHO, a BTOPOW
TpeTuii 3asBuTeny no 4 383 HK B KayecTBe NpoLeHTa.

1. NMprMmeHnMoe HauVoHa/IbHOe 3aKOHOAATE/TIbCTBO

25. CornacHo 3akoHogaTenbCTBy HopBerum o audhamanmmy CyLecTByOT TpU BapiaHTa OTBeTa
Ha HE3aKOHHY0 Andhamalyio, a UMEHHO HaKa3aHWe B COOTBETCTBUM CO CTaTbsIMU YTOMOBHOTO
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Kopekca, noctaHOBNneHMe B COOTBETCTBUM CO cTaTbel 253 YronoBHoro Kogekca cumTatb
rnopoualtliee 3asBneHne HeaelcTBuTebHbIM (mortifikasjon) n nocTaHOBNEHWE B COOTBETCTBUM C
3akoHoM 0 KomneHcaumn 1969 roga (Skadeserstatningsloven — 3akoH Ne 26 oT 13 ntoHs 1969
roga) O BbinNjaTe KOMMEHcaUMn MocTpajaBlueld CTOPOHE. TOMbKO MOCMeAHUA  BapuaHT
paccmartpuBasics B JaHHOM [Jiene.

26. MyHKTbI 3-6 BbILLEYNOMAHYTOro 3akoHa rnacar:

«Ecnv nuuo, yuieMyBLLEE YeCTb WM HapyLUMBLLEE NPABO APYroro NMua Ha YacTHYHo
>KN3Hb, MPOSBUNO HEGPEXKHOCTb, WAM €CAM YCNOBUS [N BbIHECEHUS HAKa3aHus
co6MtofeHbI, AOMKHO BbINIATUTL KOMMEHCALUMIO HAaHECEHHOrO ylepba 1 noTepu
nocneayoLLero 4oxXoAa, KOTOPY Cy4 COYTEeT MPUEMIEMOli NPU aHann3e CTEneHu
HEGPEXKHOCTU U APYruX 06CTOSTENbCTB. [laHHoe nuuo 0653aH0 BbINMATUTD
KOMMEHCaLMI0 MOPasibHOTO Yilep6a, ecnu cyf CouTeT 3T0 CrpaseInBbIM.

Ecnn  HapylleHue 6bIN0 COBEPLUEHO NOCPeACTBOM MeyaTu, U /KLU0, HaHATOe
BNajieNbLemM Unu n3naTenb, HECET OTBETCTBEHHOCTb B COOTBETCTBUN C MEPBbIM
NOANYHKTOM, TO Bnajenel, u u3aaTenb Tak>Ke 06513aHbl BbINIATUTb KOMMEHCALMIO.
To >Ke camoe NMPUMEHSIETCS B OTHOLLEHWN 060V KOMNEHcaLu B COOTBETCTBUM C
nepBbIM NOANYHKTOM, 32 UCK/IHOUEHNEM Tex Clyyaes, Koraa cy yCTaHOBUT 0COobble
OCHOBaHUSI i1l 0OCBOGOXKAEHNSI OT OTBETCTBEHHOCTU...»

27.YCcnoBua [N YCTaHOB/IEHUS OTBETCTBEHHOCTWM MO fJeflaMm 0 Auddamanum n3noxeHbl B
pasgene 23 YronosHoro Kogekca, ctatbn 246 1 247 KOTOPOro rnacar:

«CTaTbs 246. Tlo6oe MU0, CNOBOM MM [e/IOM He3aKOHHO OMOPOoYMIo ApYyroe nnuo,
UMM SBNAKOLLEECS COYYaCTHMKOM  [AaHHbIX MpaBOHApYLIEHW, HakasblBaeTCs
WTpagom unu nnLeHnemM cBob0bl Ha CPOK [0 LIECTU MeCSLEB.

CTaTtba 247. Joboe nMuo, CNOBOM WM AENOM AEeMOHCTPUpYoLLee MoBeAeHMe,
KOTOpOe MOXKET HaHecTV Bpef AOOPOMY MMEHW Wan penyTauuu Apyroro nvua, a
Tak>Ke NoABeprHyTb APYroe L0 HeHaBUCT W, OCKOPOIEHNIO, NOTEePY YBEPEHHOCTMN,
HEo6X04MMON ANS BbIMOMHEHNS €ro AOMKHOCTHbLIX (PYHKUMIA UK GusHeca, Uam nnuo,
ABNAKOLLEECH COYYaCTHWKOM [AaHHbIX MpaBOHapYyLUeHW, HakasblBaeTCs LTpadom
WM NLeHVeM CcBOOGOAbLI Ha CPOK [0 oOfgHoro roga. Ecnm  gudpdpamaums
OCYLLECTBAAETCA Yepe3 neyaTHble, 31eKTPOHHbIe CMW nan gpyruM cnocobom npu
Ha/IMYMN OCOBEHHBIX OTArYalLWmMx OOCTOATENbCTB, /MLWEHNE CBOOGOAbI MOXKET
ObITb Ha CPOK A0 [BYX NeT».

28. OrpaHnyeHve B NPUMEHEHUM CTaTbl 247 BbITEKAET U3 YCNOBUSA, YTO BbIpaXXEHUE [O/MKHO
ObITb He3aKOHHbIM (rettstridig). XoTs gaHHoe TpeboBaHME UYETKO W3/IOXKEHO B CTaThe 246,
BepxoBHbIIi Cyf UCTOMKOBa/ CTaTbIO 247, KaK COLEePXaLLyo Takoe Xe YC/0BYe.

B rpaxgaHCKoM Aene, Kacatowemcsl AocyAebHbIX nybnnkauunii B rasete, BepxoBHbI cya cTan
Ha CTOPOHY raseTbl 415 COXpaHeHMs 3aKOHHOCTY (rettsstridsreservasjonen), XoTd ocnapvBaemMble
BbIPXXEHNS HOCMNM AnddamaumoHHbIi XapakTep. Cya 06bACHWA, 4TO NpU OnpeaeneHun
rpaHuL, OrpaHNYeHns 0coboe BHMMaHWe cneayeT YAensaTb OOLIECTBEHHON BaXKHOCTU [JaHHOro
[iena, xXapakTepy AaHHbIX BOMPOCOB W CTOPOHAaM, BOB/IEYEHHbLIM B KOH(NUKT. CrneayeT Takxke
YUUTbIBATb KOHTEKCT M YC/OBWS, B KOTOPbIX UCMO/b30BaHbl [JaHHbIE BblpaXXeHUs. bonee Toro,
ype3BblYaiHO Ba)KHO, OCBeLlana N CTaTbsl AaHHOE Aeno B 3ApaBoli M cbanaHCMpPOBaHHOW
MaHepe 1 CTaBu/ia I CBOEMN Lie/blo NOAYEPKHYTh BXKHOCTb NpeaMeTa 06CY)KAeHUs U 06bekTa
pena (Norsk Retstidende 1990 rog, cTp. 640).
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29. JanbHelne OrpaHUYeHNs MNPUMEHEHUs CcTaTblM 247 W3N0XKEHbl B CcTaTbe 249,
COOTBETCTBYIOLLASA YaCTb KOTOPOW FNacuT:

«1. Haka3aHue He MO>KET OblTb BbIHECEHO B COOTBETCTBUU CO CTATbAMU 246 1
247, eCcnv NpeACTaB/NeHb! JOKa3aTeNbCTBa NPaBAvBOCT W 0OBUHEHWIA. ..»

SAK/TIOYNTEJIbHBIEOBEBbACHEHWNA B CY[]

30. Ha cygebHom cnywaHum 9 Hosiopst 1999 roga MpaBnTenbcTBO Npu3sano Cyg, U4TO BbipaXKeHO
B ero NUCbMEHHOM 3aKNHYeHUN, YCTaHOBUTL OTCYTCTBUE HapyLleHnsa ctatb 10 KoHBeHLuMN.

31.Ha TOoM >Xe cnylwaHuWM 3asBUTENIM BHOBb MOBTOPMAM nNpocbby K Cyay YCTaHOBUTH
HapyLleHne cTatbi 10 KOHBEHUMM M Ha3HAuMTb CMpaBes/IMBYHO KOMMEHCALMI0 B COOTBETCTBUM
co cTaTbel 41 KoHBeHUuN.

NMPABO
I. MNpeanonaraemoe HapyLleHme ctaTb 10 KOHBEHL UMK

32. 3adBUTENN YTBEpPXZann, 4yTO pelleHne BepxoBHoro cyga ot 23 mapta 1994 roga,
Tpebytowee Bbinnatbl 4OKTOPY P. okono 4 700 000 HK B kayecTBe KOMMeHcaumMm HaHECEHHOTO
yuiepba v MOKPbITUA U3LEPXKEK, ABMAETCA HECMNpaBeLMBbIM BMeELLATENILCTBOM B UX MpaBO Ha
CBO60AY BbIPXXEHNA MHEHUS B COOTBETCTBMU CO CTaTbeil 10 KOHBeHLMKN. DTa CTaTbs N1acuT:

«1. Ka>kaplit 4enosek MMeeT NpaBo CBOGOAHO BblpaXkaTb CBOE MHEHMe. DTO Npaso
BK/lOYaeT CBOGOAY NPUAEP>KUBATbLCA CBOEr0 MHEHMS M cBOGOAY nonyyaTb W
pacnpocTpaHaTb MH(opMauMio N naenm 6e3 Kakoro-nMbo BmellaTenbCTBa CO
CTOPOHbI NY6NNYHBIX BNACTEN 1 HE3aBNCUMO OT roCy1apCTBEHHbIX rpaHul,...

2. OcyLecTseHne aTux ceobos, Hanarawwee 0653aHHOCTY U O TBETCTBEHHOCTb,
MOXKeT OblTb COMPSXKEHO C onpeaeneHHbIMU  (hOPManbHOCTAMU, YCNOBUSMMU,
OrpaHNyeHnsMM UK CaHKLMAMMW, KOTOpble NPesyCMOTPeHbl 3aKOHOM 1 HEOOXOAMMbI
B AEMOKpPaTW4YeCKOM 0O0LIeCTBE B MHTepecax HauMoHanbHOW 6Ge3onacHoCT!,
TeppuTOpUaNbHOM  LUENOCTHOCTM  WAM  OOWECTBEHHOrO MNopsgka, B Lensx
npeaoTBpalleHnss 6ecrnopsakoB M NPecTynneHuin, Ans  OXpaHbl 340POBbSI W
HPaBCTBEHHOCTW, 3alWMTbl penyTauuu win npas Apyrux nuu, npefoTBpaLleHns
pasrnalleHns UHdopMauun, MOMYYeHHOW KOH(mAeHUManbHO, WK  0becneyeHus
aBTopuTeTa 1 6ecnpucTPacTHOCTV NPaBOCYANSI».

33. Cyq cumTaeTt, 1 3TO He BbI3B/I0 BO3PAXKEHWIN Yy 06enX CTOPOH, YTO OcrapuBaemas mepa
npeacraBiseT cobol «BMeLLaTeNIbCTBO rOCYAApCTBEHHbIX OPraHoOB» B MPaBO 3asBUTeNell Ha
CBOOOAY BbIPAXEHUS MHEHWSA, rapaHTMPOBaHHOe MyHKTOM 1 ctatbM 10 KOHBeHUMM, 4TO
BMeLUaTe/IbCTBO ObIN0  «NpPeAyCMOTPEHO 3aKOHOM», a WMEHHO MyHKTamn 3-6 3akoHa O
KomneHcayun ot 1969 roga (CMm. Bbile MyHKTbl 25-29), 1 npecnefjoBaio 3aKOHHYH Liefb,
Hanpas/IeHHYH Ha «3aluTy penyTauum Uam npas apyrux nuuy». Takum obpasom, faHHas mMepa
MOXeT OblTb OMnpaBfaHa ABYMA W3 Tpex TpebOBaHWIA CrpaBefIMBOCTMA  OrpaHUYeHus,
N3M10XeHHbIX BO BTOPOM MyHKTe cTaTbi 10 KoHBeHL K.

Crnop B AaHHOM [efe BbI3bIBAeT TPeTbe TpeOGoBaHMe — 6blN0 N [AaHHOEe BMELLATENbCTBO
«HeoBX0VMbIM B 1EMOKPATUUYECKOM 06LLECTBE.
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A. AprymeHTbI CTOPOH

1. 3aaButenu

34. 3aaBMTeNM BbIpasuIN Hecornacue ¢ Tem, YTO XOTA BbICOKWIA Cyf BCTal HA CTOPOHY raseThbl
BepreHc TuaeHae B CBA3WN C MPaBAMBbLIM M3/IOXKEHNEM Fa3eTON UCTOPUIA ObIBLLUMX NaLUEHTOK
foktopa P., BepxoBHbI cyf, He ocnapueas W He nepecMatpuvBas 3TOT OCHOBHOW MOMEHT
PELLEHNS, BbIHEC pPeLLEeHMe B NMOMb3y UCTLA N0 COBCEM APYroi npuumHe. He ykasaB HW OAHOMO
KOHKPETHOr0 BbICKA3blBaHUA W3 TeKCTa CTaTeil, a OCHOBbIBAACb Ha O6WeEM W [0BOJIbHO
pa3mMbITOM MOCTY/IaTe O «BreYaT/IeHUN», KOTOPOe MOoMy4mnT PALOBOW YnTaTe/lb, BepXOBHbINA cyf,
OWMB60YHO WCTOMKOBA/I Lenb cTaTeld B rasete bepreHc TwugeHAe Kak MpUHUMNMANIbHOE
CTpeM/iIeHne NOoLOopBaTh YBEPEHHOCTb OOLLECTBEHHOCTM B MPOJECCUOHaIbHBIX CMOCOBHOCTAX
poktopa P. Cyf BblHEC peLleHne Ha HeO60CHOBaHHOM NPEANOIOXEHUN, YTO raseTHble CTaTby
npeacTaBnsnn cobor nosHoMacliTabHble Hamagku Ha MNPOecCMOHaIbHYH KOMMETEHTHOCTb
[OKTOpa P. KakK Xupypra B Y3KOM CMbIC/Ie, XOTH HUYEro Nogo6HOro B CTaTbsAX HE COAEPXKaioch.
HanpoTtus, B MepBOM BbIMYCKe CO CTaTbIMW MO [AaHHOW Teme, COAepXaTcsi fABe CTaTbW, B
KOTOPbIX YETKO FOBOPUTCH, YTO HEyAauHas Xupypruyeckas onepayms He o6a3aTeNibHO roBopuT
0 HM3KOM Ka4yecTBe ee NpoBefeHNs, YeM 3TO NpeayCMOTPEHO CTaH4apTamu.

Ha unx B3rnsa, eAuHCTBEHHO Pa3yMHbIM TO/IKOBAHMEM CTaTeli MOXHO CuMTaTb TO, YTO raserta
MbiTaflacb AOCTOBEPHO W3M0XKWTb WHKHOPMALMIO, MOMYUYeHHYH OT 6O/bLIOro KONMYecTsa
NaLMeHTOK, AyLIeBHO 1 (IU3MYECKM NOCTPaAaBLLMNX B pe3yNibTaTe NeyeHnst B KNMHUKe AoKTopa P.
[laHHOTO TONKOBaHMA NpuaepXXnBanca BbICOKWiA cya B CBOEM peLleHWUW. BbiCOKMiA cyf npuLLen
K BbIBOAY, YTO raseTta floKasasia Ha/imume NpuUYnH, OnpaB/blBatoLLMX KPUTUKY B afipec [0KTopa
P., OCHOBbIBasiCb Ha TOM, YTO PacCKasbl NALMEHTOK — KaK OH BbIN U3M0XKEHbI B raseTe — Gblnn
npaBaMBbIMU. YeTKoe pasrpaHuueHune, NpoBefieHHOe BepXOBHbIM CYOM, MeXAY 3aKOHHbIM
OCBELLEHVEM B raseTe He0BONbCTBA MALMEHTOK M3-3a HEOCTATOYHOrO MOC/NeonepaLyiOHHOr0
yXxoa ¥ Tepanun ¢ OJHO CTOPOHBI, U «HE3aKOHHbLIM» OCBELLEHUEM MPUMMCLIBAEMON JOKTOPY
XUPYPruyeckoli HEKOMMETEHTHOCTM — C APYroi, B [AeACTBUTENbHOCTM ObINO MPOCTO
HEMPUMEHUMBIM.

BcneacTevne AaHHOrO pasrpaHuyeHnss BepxoBHbI cya noTpe6oBasn NpeacTaBleHUs BECKUX
[0Ka3aTeNbCTB  MNPaBAMBOCTM  CYObLEKTMBHBIA  OLIEHOYHbIX  CY)KAEHWI,  BbICKa3aHHbIX
3aBUTENAMM.

35. 3asaBuTenn NOLYEPKMBANIN, YTO UX [eN0 KacaeTcs He TOMIbKO CBOGOAbI MPecchbl OCBELLATb
BOMPOChI, NPeACTaBNAOLME 0OLLECTBEHHbIN UHTEPEC, HO U CBOBOAbI XEHLLMH BbICKa3bIBATLCA O
cuTyaumMm n ux dyscTBax. locnefgHss morna 3PMeKTUBHO OCYLLECTBAATLCA TOMbKO 4Yepes
CpefcTBa MaccoBON MH(opMauuy. Bonpockl, Kacatolmecs YBeNMYeHUS U KOPPEKTUPOBKM
rpyan, HOCUAWM [OBOSIbHO MHTUMHBIA XapakTep, Y MHOTMe XXEHLMHbI YyBCTBOBa/IN Obl Cebs
HEMIOBKO, 06CYXXaas UX faxe CO CBOMMU OGAU3KAMMU W Apy3bsAMUW. [103TOMY HE06X0AMM 6bin
NyOANYHBIA KaHaT KOMMYHMKaL MK, KOTOPbI 6bl NpefocTaBunn NoLo6HYH0 MHopmauuio. Ecnm
Obl raseta bepreHc TugeHe He ocBeTMia 3TW BOMPOCbI, HeyAauHbll OMbIT 60/bLIOrO
KOMmMyecTBa NalMeHTOK [oKTopa P. He fowen 6bl A0 LUMPOKOrO Kpyra 06LecTBEHHOCTU, U
nocTpasano 6Obl eLle 60/bLLUEe KOMMYECTBO XEHLUMH. He BbI3bIBAET COMHEHWS, YTO OCBELLEHME B
npecce BOMPOCOB Y€/10BEYECKOro 340p0Bbs, TPeOYHOT HafeXHON 3awmTbl B pamkax crtatbi 10
KoHBeHumMn. CreflyeT Takxe y4ecTb KOHTEKCT, B KOTOPOM 6b1/11 0My6/IMKOBaHbI aHHbIE CTaTbK,
TLATeNbHOE XXYPHA/IMCTCKOe pacciefoBaHve, NpoBeAeHHOe [0 Nyoankauum, n ToT (DakT, 4To U3
NCTOPUIA KEHLLMH, NO3BOHMBLUMX B pefakuuto, Obina caenaHa Bblbopka. bonee Toro, cepus
cTarteil, cTaBwas nNpeaMeTOM Cropa, He Hapyllana npaBo OKTopa P. Ha YaCTHYH XKWU3Hb, a
3aTparvBasna To/bKO ero NpoMeccMoHanbHy0 AesTeIbHOCTb.
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36. [lanee 3adBMTeNN BbIPa3wIvM HeCOrlacKe C TeM, YTO, MOCKOJIbKY raseTta npasAvBO U3I0XKU/IA
OTK/IMKW YXEHLLMH, COOTBETCTBEHHO HE MOXET ObITb MOABEPrHYTA KPUTUKE MaHepa, B KOTOPOW
raseta ocseTuna AaHHyl0 Temy. Bbinyck rasetol oT 2 Mad 1986 roga HapwvcoBas MOMHYHO
KapTVHY CUTyauuid, B KOTOpPble MOMain TPU XKEHLMHbI, BMeCTe C OTBETOM fokKTopa P. u ¢
MHTEPBLIO N1aBHOMO XMpypra KpynHeiiwel 60nbHNLbI T. BepreHa. B cTaTtbe YeTKO roBopuTCs,
4TO MNJIOXO0E NleYeHre, KOTOPOe MOMYYn/Iv XKEHLMHBI, He 0653aTe/IbHO AB/SETCA Pe3y/ibTaToM
HEKa4YeCTBEHHO MPOBEAEHHOW XWMPYPruyeckoi onepaumn. OTKAVKA W OMbIT XXEHLWMH Oblnu
npeLcTas/eHbl B cbanaHCMpPOBaHHON MaHepe.

Bonee Toro, Ha B3rnsg 3asBuTeneil, 6110 6bl HEBEPHO YTBEPXKAATb, YTO AOKTOp P. He mor
NMPOKOMMEHTMPOBATb  CUTyaLMIO K3-3a 00653aTeNIbCTBa  XPaHWUTb  KOH(IMAEHUMAbHOCTb.
YKypHanncTKa HeCKONbKO pa3 CBA3blBa/slaCb C AOKTOPOM P. Ans Mony4veHus KOMMeHTapus. Ero
aflBOKaT MOCOBETOBa/I EMY BO3[epXKaTbCA OT KOMMEHTapumeB, TakuM 06pa3oM, NoarotaB/ivBas
noyBy AN1s AasibHelilero cyfebHoro pasbupatenscrea. Tak Kak JOKTop P. fan KOMMeHTapum
OTHOCUTE/IbHO O6LLEro pUcka Heydad npv NPOBEAEHUN MNACTUYECKMX OMepauuii, ero nosuumus
«06e3 KOMMEHTapMeB» OTHOCMTE/IbHO KOHKPETHbIX C/ly4YaeB He Morfa 3acTaBuUTb raseTy
3amonyatb. B n060M cnyyae ero KOMMeHTapuu He MMeny 0coboro 3HayeHus, Tak Kak rocre
TLWATeNbHO NPOBEAEHHOr0 paccnefoBaHMs ero MoBeAeHWs B KIMHMKe BbICOKWUIA Cyd BCTan Ha
CTOPOHY 3asBUTENEN.

37. T10 MHEHMIO 3asBUTENEN, JaXe eCN MPUHATb TONKOBaHWE CTaTel, caenaHHoe BepxOBHbIM
CYAO0M, (PaKTbl B HACTOSALLEM [efie TOBOPUAN O TOM, YTO MeAULMHCKME pe3y ibTatbl 6bln NIoXu
A9 OCTATOYHO 60/MbLIOT0 KO/IMYeCTBa ObIBLUMX MauMeHTOK AokTopa P., U Tem cambiM 6binn
OCHOBaHWA 419 KPUTKKK B ero agpec. K Tomy ke, 3aaBUTeNN AeliCTBOBaIM 6e3 3/10ro yMbic/ia u
B COOTBETCTBUM C XXYPHA/IUCTCKOM 3TUKOM.

38. B 3aknoueHue, 3adBUTENN NOAYEPKHYNU, UYTO pelleHMe BepxoBHOro cyfa npucyanTtb
BbINaTy KoMmneHcaunn goktopy P. B pa3mepe noutn 5 000 000 HK — camoe KpynHoe feHeXHoe
B3bICKaHMe, Ha3HaYeHHOe HOPBEXCKMM CyAoM Mo fenaMm 0 Avddamanyunm — MOrno HeraTMBHO
MoB/IMATL Ha CBOBGOAY npecchbl B Hopsermu.

39. B cBeTe BbILLEN3NIOXKEHHBIX Pa3MbILLIEHW, 3asaBuTenn obpatuamck K Cygy € npocb6oid
YCTaHOBUTb, YTO rOCYAapCTBO-OTBETUMK MEPeLLsio rpaHuLbl cBO6OAbI YCMOTPEHUSs, KOTopas
[0/DKHa ObITb OrpaHNYeHa B HACTOALLEM Clyyae, Y HapyLUMIO0 UX NPaBO Ha CBOOOAY BbIpaXKeHWs
MHEHWS, rapaHTMpOBaHHYo cTaTbeid 10 KoHBeHuun.

2. [NpaBnTENBLCTBO

40. MpaBnTeNbLCTBO MNOAYEPKHYNO, YTO [aHHOe [en0 Kacasiocb 4pe3BblYainHO Mopoyalmx
06BVHEHWIA B afjpec 4acTHOro nLa, a He 06LLeCcTBEHHOro featens. CTaTby NOABEPr/IN LOKTOpa
P., KaK niiacTM4eckoro xXumpypra, ny6/M4yHon «3aK3eKyLuum» 1, B NOCNEACTBUAN, YHUUTOXWUAN ero
OM3HEC Y IMYHYIO XM3Hb. BocnpuaTue ctaTell BepXoBHbIM CyA0M Kak MOHOMACLUTAOHOM aTaku
Ha NPOMeCCUOHa/IbHYH0 KOMMNETEHTHOCTb AOKTOpa P. 6a31MpoBasiocb Ha NPOCTOM YTEHWUW CTaTen
W 6blI0  MOMHOCTBO  pasyMHbIM, MoMagas B paMKM  OLEHKW, Ha  KOTOPYH
BHYTPUIOCYApPCTBEHHbIE CyAbl MMEKT MOSHOMOYMA B [JaHHbIX Borpocax. OTcTavBaemas
3a9BUTENAMM TOYKA 3PEHWSA, YTO OOBMHEHWUSA CBOAWANCL K OTCYTCTBUIO MOC/NE0nepaLoHHOro
yXxofa v Tepanuu, nneHa 0CHOBaHWIA. V3 BbipaeHWiA, ynoTpebneHHbIX B rasete oT 2 Mas 1986
roga, cnefyeT HeOCNOPUMbIA BbIBOA, YTO AOKTOpa P. 0OBUHSAIOT B HEMPUEMIEMON XMUPYPruu.
370 00BMHEHME CTaHOBUTCA eLle 60/ee o4eBUAHbIM M3 cTaTelt 0T 3 Masd 1986 roga, B KOTOPbIX
COAEpPXMTCA Mpu3blB BO3OYAMTb CyfeOGHOe mMpecnefoBaHWe B OTHOLIEHWM Bpaya. [aHHas
KPMTMKA Ha KOPHI paspywmia npoecCMOHa/IbHY0  penyTauuio  Bpada W HaHecna
HEeMnonpaBMMbIA YPOH YBEPEHHOCTM 06LLECTBEHHOCTM B HEM Kak B M/1iacTUYecKom xupypre. B 1o
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BPeMs KakK HefoCTaTKM B YXOAe W MOC/eonepaLMoHHO Tepanuu MOrauM ObiTb 6bICTPO
YCTpaHeHbl, OTCYTCTBME XMPYPrUYECKMX HaBbIKOB Obl0 60/iee Cepbe3HbiM 0OBUHEHUEM W
OCTaBW/IO A/INTENbHbBIA NPO6Gen B MeAMLIMHCKOWM NPaKTMKe MAacTUYECKOro XMpypra.

41. YTBEPXJEHUA O HENpueMsIeMOn MaHepe XWpYpPruyeckoin [edTenbHOCTU fokTopa P.
NpeAcTaBnAnM co60i He CYyOLEKTMBHYHO OLIEHKY, a YTBEPXAEHWEe O (hakTe, KOTOpoe TpebyeT
foKasaTenscTB. OfHaKo, 3adBUTENAM HEe YAan0Ch [JoKa3aTb, YTO MMeNa MeCTo HeKayeCTBeHHas
XUPYPrug HX MO OAHOMY U3 KOHKPETHBIX C/Ty4aeB, 0 KOTOPbIX LUa peyb B ra3eTHbIX CTaTbsX.

42. Tak Kak raseta bepreHc TugeHze He NpeAnpuUHANa HUKaKMX LLaroB, 4YTtobbl 0CBO6OAUTH
AOKTOpa P. OT npodeccMoHabHOro 0653aTe/IbCTBa XPaHUTb KOHPUAEHUMANIBHOCTb, MY, TaKUM
obpa3om, He Oblna MpegocTaBieHa [O/MKHAA BO3MOXHOCTb 3aWMTUTL Cebs OT OOBUMHEHWIA.
"a3eTa TaKKe He CTana NPOBEPATb 060CHOBAHHOCTb 3TUX OOBMHEHWIA.

43. lanee [lpaBUTensCTBO OCNapuBasio, YTO HELOBONLCTBO, BbICKA3aHHOE HEKOTOPbIMU
YKeHLUMHaMK, NpesACcTaBsn0 coboil BONPOC Cepbe3HOM 00LLECTBEHHON BaXXHOCTU. Kak npaswuno,
Nnofo6HbIe Xanobbl 6b1v BOMPOCOM Cyrybo Mexzay Bpadom 1 naumeHToM. B cpasHeHum ¢ 8 000,
WM OKONO TOrO, MauveHTOB, KOTOPble NPOLWLIM onepauun y foktopa P., YnCno HeLOBOJbHbIX
MauMeHTOK — OYeHb He3HauMTeNbHO. Bcero cemHaguarth nayMeHToK 06paTuInCh € Xanobamu K
rNaBHOMY Bpayy OKpyra, NATb W3 HUX MO3Ke 3abpainm cBou 3aaBneHus. Kpome ofHOro
VCKNIOYEHNS, 3aTparnBatoLLero njaoxor nocrieonepauroHHbIA YX0[, HEeXenu camy onepayuio,
rNaBHbIA Bpay OKpyra c4yen OCTa/lbHble Xanobbl He MO CyLllecTBy. >Kanobbl OTAeNbHbIX
NauMeHTOK Ha JOoKTopa P. He MmpeacTaBnsnvM 06LEeCTBEHHbIV MHTEPeC, KpoMe HeobX0AMMOCTY
3alWmMTbl  npaB  noTpebutened. B uHTepecax notpebutens — 6blTb  [AOCTOBEPHO
WNH(OPMMPOBAHHBIM, M WH(OPMAaLUA [LO/MKHA OCHOBbLIBATHCA HAa afeKBAaTHOM WCCNefoBaHUW.
NHdopmaumns 0 XMpyprmyeckoin HeOpeXXHOCTVM Mnpu neveHUn 60NbHLIX He Oblna npoBepeHa
rasetol u 6blna HegocTOBEpPHOM. COOTBETCTBEHHO, OHa HEe MoOrna 3aTparMeaTb BOMPOCHI
34paBoOXpaHeHus, NPeaCTaBatoLWwme 06LLECTBEHHbIN NHTEpEC.

44. Llenb ny6nukauuii 6bina OTHIOAb HE BHECTM CBOW BKMaZ B HEyTMXAOWMiA Crop o
MAaCTUYECKUX OrepaLysx, a CKOpee MoABeprHyTb FOHEHMSM [OKTopa P., HayaB MacCHBHYHO
aTaKy ero esTeNbHOCTM, BK/KOUas ero XMpYpruyeckue HaebIKMu.

45. 3asBuTeneil cneqyeT MNOABEPrHYTb KPUTWMKE, Kak cyen BepxoBHbIA cyA, 3a OTCYTCTBUE
CLEPXXaHHOCTW NPU OCBELLEHUM COObITWIA U B UCMONb30BAHUM YPE3MEPHO 3MOLIMOHAbHbLIX W, B
KaKOW-TO CTeneHu, BBOAALLMX B 3a61y>KAEHWE, BbIPAXKEHUIA.

46. 0 MHEHWO NpaBWUTENbCTBA, OFPaHUYeHNe CBOGOAbLI BbIPaKEHWUS MHEHUSI 3asBUTENel He
MOI/10 MOMELWaTb UM MPUHATb y4acTue B 06CYXAEHUM BONpOCca, NPeACTaBSAOLLErO 3aKOHHbIN
06LLECTBEHHDbIA MHTepec. lMaseTa morna Obl MPeaoCTaBUTbL MHGOPMaUM0 06 OMacHOCTSX, C
KOTOPbIMU CTa/IKMBAKOTCA KMEHTbI MIaCTUYECKMX OMepaumii, He npuberas K Hanagkam B afpec
yKa3aHHOro Bpava. [axe ecnu pacrnpocTpaHeHWe MHGopMauum 0 AesTeNbHOCTU YNOMSHYTOro
Bpaya MOr/o 6bITb ONpaBAaHO 3alUMTON UHTEPECOB NOTPEOUTENEN, rOCYAapCTBEHHbIM BMACTAM
AO/MKHa 6blTb MpeAocTaBneHa LWMpPoKas cdepa YCMOTPEHUS B OTHOLLEHWM TOro, uTO
HeobXoAnMOo AN 3aWmnTbl NOA0OHbLIX NHTEPECOB.

47.Tpn  JaHHbIX 06CTOATENbCTBAX, MNPUCYXAeHWe BepxXOBHbIM CyOM BbIMaThbl, KOTOpas
COCTaB/ISET NNLLUb OfLHY TPETH OT 3a5B/IEHHON CYMMbI, BPAZA /I MOXHO CUMTATb Ype3MepHbIM. Mo
MHEHWIO MPaBUTENbCTBA, [AaHHOEe BMeLIaTe/IbCTBO OblI0 MPONOPLMOHASILHO Mpec/efyemoi
3aKOHHOW LieIn 1 HeOOX04MMO B [JeMOKpaTMYecKoM obLuecTBe. MpaBuTeNbCTBO 06paTUIoCh K
Cygy € npocb60i1 yCTaHOBUTb, YTO B JAHHOM fe/le HeT HapyLleHusa cTatbi 10 KoHBEHUMMN.
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B. OueHka cyga

1. O6LMe NPUHLUNBI

48. CBOGOAA BbIPWKEHWS MHEHWUA SBNSETCS  OfHOW M3 (hyHAAMEeHTa/lbHbIX  OCHOB
[EMOKpaTNYeckoro o6LlecTBa M OAHMM U3  OCHOBHbIX YCMOBWIA €ro  pasBuTMS 1
CaMOCOBEPLLUEHCTBOBAHUS KaXA0 NMYHOCTU. Kak OTMeueHO B MyHKTe 2 cTathy 10, OHa
OTHOCUTCAA He TOMbKO K TOM «MH(OPMALMM» WAN TeM «UAeAM», KOTOpble 6/1ar0CKI0HHO
MPUHUMAIOTCS UM PACLIEHMBAIOTCA KakK 0e306MAHble UMK HEWTPa/ibHbIE, HO TaKKe U K TeM,
KOTOpble OCKOPG/MAOT, LIOKMPYHT WAU  BHYLLAOT GeCcrioKoicTBO. TaKOBbIMK  SBMAIOTCS
Tpe6GoBaHMA TEPNMOCTY, NIHOPa/IM3MA W LIMPOTbI B3rNSA0B, 663 KOTOPbIX «AeMOKPaTUUecKoe
06LL|eCTBO» HEBO3MOXHO. KaK yKa3aHO B MyHKTe 2 cTaTbi 10, OCYyLIECTBMeHNe 3TOl cBOGOAbI
npeanonaraeT orpaHUYeHns, KOTopble, BMECTE C TEM, AO/MKHbI ObITb TOMKOBATLCS Y3KO U KX
Heo6X0AMMOCTb A0/MKHa ObITb YBeaUTENbHO OKa3aHa.

OnpegeneHve 06CTOATENbCTBA, SABNANOCL /M [aHHOE OrpaHu4YeHVe «Heob6XoAUMbIM B
[AEeMOKpaTUyecKom obLecTBe» TpebyeT Cyf YCTaHOBUTb, AEACTBUTENLHO N "BMeLLATeNbCTBO"
ObIN0 BbI3BAHO "OCTPOI OOLLECTBEHHOM MOTPEOHOCTHIO™, MPOMOPLMOHASIBHO I OrpaHuyeHune
npecnegyemMon 3akOHHOM Lenn, U A0CTaTOMHO /I 060CHOBaHbI HaUMOHa/bHBIMK BAAaCTSMU
MPUYNHBI 3TOFO OrpaHnyeHns (CM. pelleHne no feny "CaHgu Tarimc npotms CoefMHEHHOro
Koponesctea (Nel)" ("The Sunday Times v. the United Kingdom (Ne 1)" ot 26 anpens 1979
roga, Series A, Ne 30, cTtp. 38, n. 62). Kak npaBuio, nNpu OUEHKe 3TON «HeobX04MMOCTU,
KoTopas oOnpaBfblBaeT TO WM WHOE OrpaHWyeHne, HauMOHa/IbHble BNAacTU MOMb3YHOTCA
onpefeneHHoM cBO60AON YycMOTpeHMs. Ho paHHas cBo60Aa YCMOTPeHMs He abCconoTHa WU
nofunHseTcs EBpPOMENCKOMY KOHTPOMKO CO CTOPOHbl Cypfa, KOTOPbIA [O/MKEH BbIHECTYU
OKOHYaTe/IbHOe peLleHne Ha NpPeaMeT COOTBETCTBUSA OrpaHNyeHnsi CBOOOLE BbIPAXKEHNA MHEHMS,
KaK OHa 3allumLliaeTtcs cTatbeir 10 (CM. cpean Apyrux NOCTaHOBMEHWI CyaebHOe peLueHne no
peny «bnaget Tpomcé u CreHcaac npotve Hopserum» ("Bladet Tromsg and Stensaas v.
Norway") [GC], Ne 21980/93, n. 58, EKMY 1999-1ll, n «HwunbceH n [XOHCEH NPOTUB
Hopserun» ("Nilsen and Johnsen v. Norway") [GC], Ne 23118/93, n. 43, EKIMY 1999-VIII).

49. Nanee Cya roBopuT O CYLLECTBEHHON PONN MPeccbl B AEMOKpATMYECKOM obuiecte. Ecnm
OHa He [0/MKHA MepexouTb U3BECTHbIE rPaHuLbl, B YACTHOCTHU, B LeNAX 3aluuTbl penyTaummn v
npaB ApYrux nuL, Ha Hel, TeM He MeHee, NEXWUT 00583aHHOCTb CO06WaTb — B MaHepe,
COOTBETCTBYIOLE ee 06s3aTeNlbCTBaM W OTBETCTBEHHOCTM - WHMOPMaUMIO X ungenm no
MoSIMTUYECKMM BOMpoOCaM, Takke Kak W NOo ApyruMm Borpocam, MnpeacTaBasiowmm
06LLECTBEHHbIV MHTepec (cM. pellenuns "Vepeung npotus Oanum™ (“Jersild v. Denmark™) ot 23
ceHTsI6pa 1994 roga, Series A, Ne 298, cTp. 23, n. 31., «[le Xaec u ['niicenc npotue benbrum»
("De Haes and Gijsels v. Belgium"), peweHne ot 24 deBpans 1997 roga, c6. cyaebHbIX
peleHnidi n noctaHoBneHnii 1997-1, ctp. 233-34, n. 37, 1 BbllleyKa3aHHOE peLleHre no geny
«bnaget Tpomcé n CteHcaac npotus Hopsernu», . 59).

50. OcyulecTBnsst 3TOT KOHTponb, Cyf He CTaBUT nepef cobOW Lenb MNOAMEHSATb CO6OW
COOTBETCTBYIOLUME BHYTPUIOCYAAPCTBEHHbIE OpraHbl, OH MPKU3BaH CKOpee NpPOoBEpPsiTb, B CBETE
ctatbt 10 1 0OOGCTOSTENbCTB BCEr0 fefa, BbIHECEHHbIE HALMOHANbHLIMU CyAamn peLLleHus,
KOTOpble NOCNeAHNE BbIHOCAT, NCMO/Mb3Ys CBOE NPaBO Ha CBOOOAY YCMOTPEHMs (CM. Tam e, M.
60).

2. MpUMeHeHMe BbllLeyKa3aHHbIX MPUHLMIOB B JaHHOM fefe

51. B camom Havane Cyp obpalliaeT BHMMaHWe, YTO CTaTbM, CTaBLIMe MpPeaMeToM criopa U
pacckasblBatolime O JIMYHOM OfbITE HECKONbKMX >KEHLUMH, MepeHeclnx naacTuYeckme



49

onepauun, 3aTparvBalOT BaXKHbIA  acMekT 34paBOOXPaHeHWs W MNOAHUMAKOT  BOMPOC,
npeAcTaBNALWMIA CO60M Cepbe3Hblil 00LLLeCTBEHHBIN MHTepec (cM. "The Hertel v. Switzerland",
peweHmne ot 25 aBrycta 1998 roga, Reports 1998-VI, ctp. 2330, n. 47). Noatomy Cy[, He MOXeT
cornacuTbCa C yTBepXaeHueM [1paBUTENbCTBa, 4YTO >Kasiobbl HECKOSIbKMX MNalMeHTOK Ha
MEeAMLMHCKMI YXO0L, NMONYYEHHbIA Y KOHKPETHOIO XMpYypra, ABNSKTCA Cyry60 BONPOCOM MeXAy
Bpa4yoM 1 MaumeHToOM, a He BOMPOCOM, MHTePeCcyoWwmUM 06LLecTBeHHOCTb. Cy A Takke He MOXeT
COrnacuTbCA C YTBEPXAEHMEM, YTO OMy6/IMKOBaHHble CTaTbW He ABMS/IUCL COCTABHOW YacCTbiO
He3aTMxatowero o6Lwero cropa BOKPYr M1aCTUYECKON XMpypruv, a cneumanbHo Obinv
HanpaeneHbl Ha O0OCYX[JeHWe CTaHAapTOB JIeYeHWS B OAHOW KOHKPETHOW K/IMHUKE, 4TO
03HayaeT, UTO OHM He MMeNN OTHOLLEHMS K Bonpocam 06LlecTBeHHOro uHtepeca. Cyp B 3T0M
CBA3M OTMEYaeT, YTO CTaTbW COAEPXKaM YTBEPXKAEHMA O HEHaj/ieXxalleM MeLMLMHCKOM YXOoze,
npefocTaB/eHHbIM JOKTOPOM P. B O4HON M3 YaCTHbIX KAMHWK KOCMETUYECKON XUPYpPrum T.
BepreHa, KOTOpbIA, COrnacHoO nokasaHWsaM npoBen okosfo 8000 onepaunii 3a nepuop
npnénmsmtensHo 10 feT, U TakMM 06pa3oM cTaTby MNOAHMMAIN BOMPOC 3alWUTbl MpaB
notpebuTenen, NpeAcTaBNAOLWMIA NPAMON UHTEPEC ANA MECTHOW O6LLEeCTBEHHOCTU WU XXWUTenel
BCel CTpaHbl. Bonee TOro, nybnvkauuio cepum ctatein HeobXoAMMO paccmaTpuBaTb Ha (hoHe
cTaTbi, NOsBMBLUENCA B rasete bepreHc TugeHfe 3a fBa Mecsila A0 3TOro, B KOTOPOW
ocBellanacb paboTta [fokTopa P. M [OCTOMHCTBA MMaCTUYeCKMX onepauui. Kak oTMeTun
BbICOKWIN Cy, MMEHHO 3Ta CTaTbs, KOTOpas npescTasnana 61aronpusaTHYO0 KapTuHY paboTbl
AokTopa P. 6e3 ynoMuHaHUA 0 HefocTaTkax, MocnyXXuna noBogom A/ist TeNle)OHHbIX 3BOHKOB B
pefakuuIo raseThbl, 3adBUTENSA N0 JAHHOMY [efy, OT XEHLMH, NepeHecLUnX ornepaLummn B KIMHUKE
[loKTOpa P.

52.B TOM cfy4ae, KOrja, Kak B HacCTOALLEM [efie, Mepbl, MPUHATbIE TOCYLAPCTBEHHLIMU
opraHamu, MOryT BOCNPENnATCTBOBaTb PacrnpoCTPaHEeHU0 NPeccoin MHpopmMaumMm no Bonpocam
3aKOHHOro  obulecTBeHHOro  uHTepeca, Cygy  HeobXoAMMO  TWATENbHO  U3YUnUTb
MPONOPLMOHANLHOCTL MPUHATLIX Mep (CM. BbILLEYNOMSHYTOE pelueHue no geny "Mepcung
npoTtue daHun™, cTp. 25-26, n. 35).

53. OpgHako Cya oTmeyaeT, yuTo cTaTbd 10 KOHBEHUMM He rapaHTupyeT abCcontoTHYH cBoboay
BbIP&XKEHNA MHEHUS, [aXe B OTHOLUEHWM OCBELLEHMSI MPECcCOi BOMPOCOB, NPEeACTaBMSHOLLMX
Cepbe3Hblil 00LLeCTBEHHbIW MHTepec. CornacHo TpeboBaHNAM, U3/I0XKEHHBIM B MYHKTE 2 CTaTby,
NoNb30BaHMe AaHHOM CBOOOAONM COMPSHXKEHO C «00A3aTeNIbCTBAMM M OTBETCTBEHHOCTbLIO», YTO B
paBHON CTeneHN OTHocMTCA M K npecce. Kak yxe oTtmeuyan Cypn B CBOEM peLUeHUM B
BblLLIeYKa3aHHOM peLleHuu no geny «bnaget Tpomcé n CteHcaac npoTtve Hopserum», n. 65, atn
"0053aHHOCTM U OTBETCTBEHHOCTb" MPUOOPeTaloT 0COoOYH BaXXKHOCTb TOrfAa, Korja, Kak B
HacTosALLeM fJefie, BONPOC KacaeTca HanafoK Ha penyTauuio YacTHbIX UL, U yLemIeHne "npas
Apyrux nuu”. B KOHTeKcTe "0643aHHOCTM U OTBETCTBEHHOCTU", ABMANOLMXCS HEOTHEM/IEMOW
4aCTbl0 MnpaBa Ha CBOOOAY BbIPWKEHUSA MHeHMs, rapaHTum cT. 10, npefoCTaB/IEHHbIE
XXypHasmctaM B CBA3W C PacrnpocTpaHeHWeM WHGopMauumy no BOMpocam, SABASHOLMMUCS
npeaMeToOM O6LLECTBEHHOIO MHTEPECa, NPUMEHSOTCA C OrOBOPKOM, YTO XXypPHANIUCT AeNCTBYeT
[06POCOBECTHO, C Le/Ibo NPefoCTaB/IeHNA HAAEXHOW Y TOYHOWN MH(opMaLun B COOTBETCTBUM C
TPeboBaHMAMN XKYPHANUCTCKOA 3TUKM (CM. «IyasuH npotmB CoeanHeHHOro KoponescTBa»
("Goodwin v. the United Kingdom™), peweHune ot 27 mapta 1996 roga, Reports 1996-I1, cTp.
500, n. 39, n «Ppecco3 n Pyap npotns ®PpaHumm» (“Fressoz and Roire v. France™) [GC], Ne
29183/95, n. 54, EKIMY 1999-1).

54. CtaTbu, CTaBlWMe MpPeaMETOM Cropa, B OCHOBHOM, MpeACTaBAsnM Cco6o/ BecbMa
KPUTUYECKME OTKIMNKM Psifia XKEHLLMH O CBOEM OMbITe NeveHuns y fgoktopa P. Cya oTMevaeT, uto
KpuTMka B afgpec pJoktopa P., Mo 60nblWOMYy cyeTy, Oblna npu3HaHa OGOCHOBAHHOM
HaUMOHaNbHBIMM  CyfaMuK, KOTOpble TakXe YCTaHOBWAWM, 4YTO 3Ta OnpaBAaHHas KpUTUKa
3HaUNTENbHO M He6MaronpMATHO NOBAMSNA HA ero NPOMECCMOHANBbHYHO penyTauuio. BbICOKMiA
CyA, OTOOpaB 06OMbLUOE KOMMYECTBO CBUAETENIbCKMX MOKa3aHWI, BK/KOYad MOKasaHus
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YeTbIpHAALATA HeLOBO/bHLIX XEHLUMH, CYesl, YTO AaHHble NoKasaHusA MpaBAMBbl, YTO raseta
BEPHO M3M10XMNa MCTopun 06 1X ONbITe, ¥ YTO HEXBATKA NOC/IEONEPALMOHHOIO YX04a 1 Tepanuu
B KNNMHWKe AOKTopa P. MMena MecTto OTHIAb «HEe B He3HauMTe/lbHOM KOJIMYECTBe C/ly4vaeB».
BbICOKWiA Cyf YCTaHOBW/I, UTO JOKTOP P. OCyLLecTBAN CBOK MEAMUMHCKYIO MPaKTUKY TakuM
00pa3oM, YTO Y MHOMMX XXEHLUUH, NEepeHecLUNX OC/OXHEHWS, NOSABWUINCL BECKME MPUYMHbI
MoYyBCTBOBATb, YTO 33 HUMW OCYLLECTB/ISETCA MIOXOMN YX0f, NOYYBCTBOBAaTb TPEBOry Mo
MoBOZY MPOBOAMMONO JIeYEHNA U, B HECKObKUX Cy4Yasx, NOYyBCTBOBATb CE6S OCKOPO/IEHHbIMN
nosefeHvem fokTopa P. bonee Toro, BbICOKMA Cyf, YCTaHOBWA, YTO ONbIT XKEHLLWH, ONUCAHHBII
B CTaTbAX OT 2 Mas 1986 roga, 66111 TUMUYHBLIMK A1 60/1bLIOT0 Yncia APYTUX XKEHLLMH.

55. B nocneactBun AnennsaumoHHbIi KomuteT BepxoBHoro cyaa (the Supreme Court’s Appeals
Selection Committee) OTKNOHWN aneniauMio AokTopa P., MPOTMB OLEHKW [0Ka3aTe/bCTB,
[laHHOW BbICOKUM CyZIOM, 1 BbIBOJOB, KacatoLLMXCa BONPOCa O HEXBaTKe Moc/eonepaLioHHOro
yxoga W Tepanuu, W BepxoBHbIA cyf, Takum 00pa3oM, nocumTan cebd 0653aHHbIM
NpUAEPXMNBATLCS AaHHOM OLeHKW. Pa3Huua Mexay B3rnsgamu Boicokoro n BepxosHOro cyos
Oblna No BONpPOCY 0 TOM, MepesaBanyt v CTaTby PAAOBOMY YMTATENO MbIC/Ib O TOM, YTO JOKTOP
P. BMHOBEH He TO/MbKO B HeHaj/eXxallem Moc/eonepauloHHoM yxofde B C/y4dasx C
OC/MIOXHEHWUAMW, HO W YTO HeyfayHble oOnepauuv Ha TpyAu, OMucaHHble B raseTe W
WNIOCTPUPOBAHHBIE  (DOTOTPaguAMMK, ABNSANINCHL  Pe3y/bTaTOM OTCYTCTBUS  XUPYPTrUYECKnX
HaBbIKOB CO CTOPOHbI JOKTOpa P. B TO Bpems, Kak N0 MHeHWIO BbICOKOro cyza, HecMoTps Ha
TO, YTO CTaTbM HanMcaHbl [JOCTATOYHO PE3KMM A3bIKOM, B HUX HE COAEPXasoCb HUKaKoW
MH(opMaLMK, YKasblBaloWeld Ha OTCYTCTBME XMPYPrUYECKUX HaBblKOB, BepxOoBHbIA cyq,
MoJiaraeT, YTo Takme BbIPaXKEHUS, KaK «1M3YPOA0BaHHAN», «MOCTPaAaBLIas Ha BCH YKU3Hb», BPAL
N MOTYT ObITb UCTO/IKOBaHbI MHaye, HEXenu ONuCbIBatOLLME Pe3ynbTaT fIeYeHus, B KOTOPOM
XVPYPrUYeCKnin aNeMeHT Bblfl KPUTUYECKUM U MpeACTaBnstoLme co60i 06BMHeHNe foKTopa P.
B OCYLLECTBNEHUW XUPYPIrUYECKOW [eATeNlbHOCTU 6e30TBETCTBEHHbIM 06Pa30oM.

Cyn nNpvHUMMaeT OLEHKY BepxOBHOro cypaa, cumTaeT ee O06OCHOBAHHOM W MpPOAO/KaeT
paccMOTpeHWe aena, nonaras AaHHyt OLeHKY BepHoil. OgHako Cyf He CUMTAeT HeoGX0oANMbIM
paspellatb CMop MeXay BHYTPUrocyaapcTBEeHHbIMM Cyfamu Mo MoBoAy TOro, Kak psifoBoi
unTaTelb UCTOMKYET CMbICN Fa3eTHbIX cTaTeil. 3agaya Cyfa cKopee 3aK/ovaeTcst B TOM, YTo6bI,
paccmaTpuBasi OcrapuBaemble CTaTbi B 60/1ee LUMPOKOM KOHTEKCTE OCBELLIEHMS ra3eToi bepreHc
TuaeHe nNpo6neMbl B ee KOMMJIEKCE, ONPeaennTb, BblIN N Mepbl, NPUMEHEHHbIE BepX0oBHbIM
CyaoM, BKIOYas  CYLECTBEHHYHO MO  pasMepy BbINaaTy  HaHECEHHOro  yliep6a,
MPOMNOPLIMOHA/bHBI 3aKOHHOA LIENN, KOTOPYHO 3TU Mepbl MPecneaytoT.

56. Cyq 0TMevaeT 0COOYH BaXXHOCTb TOr0 (hakTa, YTO B HACTOSILLUEM AeNe OTKAUKN XEHLMUH O
NeyYeHMn y aokTopa P. He TONMbKO GblNy HailfgeHbl COOTBETCTBYHOLMMMN AENCTBUTENBHOCTM, HO
TaKXXe ObIIN KOPPEKTHO M3M0XEHbI B ra3eTHbIX CTaTbaX. [JeCTBUTENbHO, KaK OblN0 OTMEYeHO
HaUMOHaNbHbIMK CyflamMW, >KEHLUMHbl B CBOMX OTK/MKax WCMONb30Ba/IM SIpKME W pe3Kue
BbIPXXEHUS, N UMEHHO 3TU BbIPaXXeHWS ObINIM UCNOMb30BaHbl B ra3eTHbIX CTaTbsX. OHAKO 3TK
BbIPXXEHWNSA OTpaXKan UHAMBMAYaANbHOE, BMOJIHE MOHATHOE BOCMPUATUE YKEHLLUMHAMW BHELLHEr0
Baa COOCTBEHHONM Fpyan Mocne HeygayHol NNacTMYecKol onepauun, 4TO MOATBEPXKAAnoCh
(hoTorpagunsamm, CoONpPoBOXKAaBLLUMMM CTaTbl. Bonee TOro, HX B 0AHOI M3 cTaTel He FOBOPWUOCH,
YTO pe3ynbTaT Onepawluini roBOPWM O XanaTHOCTUM B XMPYPrum cO CTOPOHbI AOKTopa P. 3T0T
CMbIC/, KOTOPbIA yCMOTpen BepxoBHbIA Cyd, cneayeT He M3 KOHKPETHbIX BbIpaXeHWi, a u3
obllero TOHa  cTaTei, o6llas OCTpoTa KOTOPbIX, TEM He MeHee, COCTOUT B BEPHOM
YTBEPXXAEHUW, UYTO JOKTOpP P. HeA06GPOCOBECTHO BbINO/HAN CBOM 0643aHHOCTM MNACTUYECKOro
XVpypra, He nNpeaocTaBnss [AO/MKHOIO WAW afeKBaTHOro MOCMeonepauuoHHOro yxoaa Ans
NpefoTBPALLEHNS BO3HWKHOBEHMSI Pa3/IMUHbIX OC/OXHEHWUIA NOCMe HeydauHbIX Onepawuii.
MpounTaB Bce cTaTby B Komnnekce, Cyd He CUMATAET, UTO BbIPaXXeHWS,, MUCMOMb30BaHHblE B
CTaTbAX, HOCAT U3NULLHWIA XapaKTep 1 BBOAAT UnTaTens B 3abnyXxaeHue.
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57. fanee Cy[ BblpaXkaeT Hecorsiacue, Yto W3NOXKeHMe B CTaTbAX OTK/IMKOB >KEHLUMH HOCUT
HECLePXXaHHbIN XapaKTep W NOKasblBaeT OTCYTCTBME [O/HKHOrO 6GanaHca. [eicTBUTeNbHO, B
cTaTbsX, ONy6AMKOBaHHbIX B raserte-3afBuTesie Mo AaHHOMY [efly He roBOpuTCS MPAMO, YTO
OTK/IMKW XXEeHLUMH He [0/KHbI BOCMPUHMMATLCS Kak YyTBepXXaeHne 06 OTCYTCTBMM Y foKTopa P.
XUpYpPruyecknx HaeblkoB. OgHako Cyf 0TMeyaeT, YTO HOBOCTHbIe MaTepuasibl, OCHOBaHHbIe Ha
WHTEPBbIO, COCTaBNAT OLHO U3 BaXKHEMLWIMX CPeACTB, C MOMOLLBIO KOTOPbLIX Mpecca MOXET
OCYLLECTB/IATb CBOK XXKM3HEHHO BaXKHYHO (DYHKLMIO «CTOPOXKEBOro nca obulectsa». MeTogbl
0OBEKTUBHOINO M CHaNaHCUMPOBAHHOIO pernopTaXa MOryT 3HauMTeNbHO BapbMpOBATLCH, UTO
3aBMCUT N OT KOHKPETHOro CpefcTBa mMaccoBoi MHGopmauuu. W B 3agaum Cypa He BXOAWT,
paBHO Kak M B 3afayv BHYTPUrOCYAapCTBEHHbLIX CY[0B, HaBA3blBaTb CBOK TOUKY 3peHud
OTHOCUTENbHO METOLOB W3/I0XKEHUS COObITWIA, KOTOPbIMU AO0MKHbI NMO/b30BATHCSA XKYPHAIUCTbI
(cM. BbILLENpPUBEAEHHOE peLeHe "epcung npotus Janun”, cTp. 23-25, . 31 u n. 34). K Tomy
e, HOMep raseTbl bepreHc TuaeHae oT 2 mas 1986 rofa cofepXkan Ha TOW XXe Mosoce, rae u
nepsas CTaTbdl, CTaBllas NPeAMETOM cropa, CTaTbio, e MPUBOAWIOCL MHEHWE [pyroro
M1acTUYECKOro XMpypra, KOTOpbI MOLYEPKMBAS, YTO B 3TOM BUAE XMPYPruu, TpebdytoLlem
60NbLUON TEXHUYECKOIN OCHALLEHHOCTU, CYLLIECTBYET TOHKAA FpaHb MeXJy YCNexoM 1 Heydauei.
3[€ecb e NpPUBOAMIOCH MHTEPBLIO C JOKTOPOM P., KOTOpPbIA 06paTW/i BHUMaHME Ha TOT (DakT,
4YTO OC/MOXHEHUA BO3HMKAKOT B 15-20 % Bcex onepauuin Ha rpyaM, M 4YTO MauUMeHTOB
MH(OPMUPYIOT O BO3MOXXHOM PUCKE OC/IOXHEHWI 3apaHee. CreayeT Takke OTMETWUTb, YTO B
nocnegytouiem Homepe raseTol bepreHc TugeHge ot 14 maa 1986 roga Obin ony6/1MKOBaHbI
elwe fAse crTatby, 3awmwarowme poktopa P. Cratby cogepanu OTK/IUKU  NAaUMEHTOK,
[0BOJIbHBIX HE TO/IbKO CaMUM Jle4eHUEM, HO 1 NOC/eonepaLoHHbIM YX040M U Teparnuen.

58. YBepeHHOCTb B MPaBW/IbHOCTU BbIHECEHHOIO BEpX0BHbIM CY1I0M PeLLEHNS OCHOBbIBasacb Ha
(hakTe, 4TO AOKTOpPYy P. He Oblna nNpefoCTaB/ieHa BO3MOXHOCTb [AO/MKHOW 3alWmTbl.  Y)XKe
roBOPW/OCk, YTO, KOrfa K foKTopy P. o6patunmce 3a kommeHTapusamu 30 anpens 1986 roga, oH
He MOr CAenatb 3afB/IEHUSi OTHOCUTE/IbHO KOHKPETHbLIX C/yyaeB [0 TeX Mop, Nnoka He 6bin
0CBOOOX/AEH CaMMMW MauMeHTKamu OT 06s3aTeNibCTBa COXPaHATb  NPOJECCUOHANBbHYHO
KOH(MAEHUMANBHOCTb. 10 MHeHMIO BepxoBHOro cyaa, AOKTOP P. 6bin He 0653aH C 3TOW LIeNbHo
NINYHO CBSI3bIBATBCA C NauMeHTKaMW. 3asBUTENM HacTauBatOT, UTO TPETWUiA 3asBUTENb
WH(opMMpoBaT [JOKTopa P. 0 TOM, 4TO nNauMeHTKM COrnacuincb 0OcBO6GOAWUTL €ro ot
06s13aTeNbCTBA XPaHUTb KOH(MAeHUManbHOCTb. OAHaKo, AOKTOp P. ocnapmBaeT 3ToT thakT. Cya
He CUMTaeT HeOOXOAMMbIM pacCMaTpMBaTh AaHHbINA CNop 0 PaKTe, Tak Kak faxe ecnn nofobHas
MHopmauua He Gbina nepefdaHa AokTopy P., Cya He MOXET YCTaHOBUTb, YTO eMy He Oblna
npefocTaB/eHa BO3MOXHOCTb Ha COGCTBEHHYHO 3alumTy. B 370 cBsisn Cyf COO6LLAET, Kak yXKe
rOBOPMNOCL BbILE, YTO AOKTOPY P. ObiNO MNpeanoXeHO MNPOKOMMEHTUPOBAaTb 3asiBeHUS,
cojepXalmecs B MHTEPBbO, OnybnMKoBaHHble raseto. Jloktop P. B 006LiEM
MPOKOMMEHTMPOBA/T BbICKa3aHHble >kanobbl. Bonee TOro, HET HMKAKOW MNOATBEPXAAtoLLel
VH(opMauum, 4To JOKTOp P. NpeanpuHAi Kakue-nvbo Lwarun, 4tobbl BbIACHUTb, UMEKT
BO3PaXKEHMSI Ha €ro KOMMEHTapuu Te NauMeHTKW, KOTopble YyKe ony6/ankoBanu AeTanm CBOMX
cnyyaeB. Mpy faHHbIX 06CTOATENILCTBAX AOKTOP P. He 6bln 06s3aH Tak nocTynatb, U Cyp He
CYMTaET, YTO AOKTOP P. BbiN NMLLEH BO3MOXHOCTY 3aLLMTUTLCA A0/MHKHBIM 06pa3omMm.

59. Cyn npusHaeT, 4TO ONyO/MKOBaHWEe CTaTeil MMeNo Cepbe3Hble MOCNeACTBUA  ANA
npogeccroHanbHOW  feaTeNbHOCTM  JoKTopa  P. OfHako, Kak YXe OTMevanoch
BHYTPUIOCYAapCTBEHHbIMU CyJaMU, NOSIBEHME KPUTWKK, KacatoLleincs nocreonepauyoHHOro
yxoja W Tepanuum B ero KAUHWKE, HEM30eXHO HaHecno Obl CYLECTBEHHbIA YPOH €ro
npodeccroHanbHOW penyTtaumn. Ponb fokTopa P. He 6blna orpaHuyeHa TONbKO XMPYpruen B
Y3KOM CMbIC/e, HO BK/THOUaa B Ce6s BCe acneKTbl M1acTUYeCKON XUPYpPruu.
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60. B cBeTe BbILLEN3NOXEHHOrO Cyf He CUMTaeT, YTO HEeCOMHEHHbI MHTepec AoKTopa P. B
3alMTe cBOeli npodeccMoHanbHOM penyTauuyM CMOT MepeBeckTb BaXKHOCTb O6LLECTBEHHOTO
MHTepeca B CBO6GO/AE MPEcChbl PacMpOCTPaHATb MH(OPMALMIO MO BOMpOcaM, NPeACcTaBMsOLM
3aKOHHbI/i OOLLECTBEHHbIA UHTEpec. B Uenom, [A0BOAbl, NPUBEAEHHbIE TFOCYAAPCTBOM-
OTBETUMKOM, XOTS W BECKWE, HO HeAOCTaTOYHbl ANs [0oKasaTefbCTBa «HE06XOAMMOCTM...»
[lAaHHOT0 BMeLLaTe/bCTBA «...B IEMOKPATUUYeCKOM 06LlecTBe». Cyf HAXOAMT, UTO HET pasyMHOI
MPOMNOPLIMOHANIBHOCTY MEX/Y OrpaHNUUTENbHLIMI MepPamu, NPYMEHEHHBIMU BepX0OBHbLIM CY/10M
B OTHOLLEHMW NpaBa 3asBuUTeNell Ha CBOGOAY BbIPXKEHWUSI MHEHWS, 1 MPECNefyeMoi 3aKOHHO
Lie/blo.

COO0TBETCTBEHHO, Ha L0 HapyLleHWe cTaTtbu 10 KoHBeHUUN.
I1. MpumeHeHWe cTatbh 41 KoHBEHUMN
61. Ctatba 41 KoHBEHLMM r1acuT:

«Ecnn Cyn 06bsBNsSeT, 4T0 UMENo MecTo HapyLueHne KoHseHumn unm MpoToKonos
K Hei, a BHYTpeHHee npaso BbiCokoi [orosapusatolleiicds CTOPOHbI A0NyCKaeT
BO3MO>KHOCTb /ILIb 4YaCTUYHOrO YCTPaAHEHMS MOCNEACTBUIA 3TOr0 HapyLUeHus,
Cyn, B cnyyae HeO6X04MMOCTW, MPUCY>KAAET CrnpaBef/MBY0  KOMMEHCALWIO
MOTEPNEBLLEA CTOPOHE.

A. Yepb

62. 3aaBuTenn He TpebOBa/IM KOMMEHCALMM MOpasibHOro yulepba, cumTasd, Yto 0OHapyXeHue
Cygom HapyweHus ctatb 10 KoHBeHuun, camo no cebe, SBNSETCA CrnpaBeaINBOMN
KomneHcauvein. OfHako B OTHOLUEHWM MaTepuasibHOro yuiepba, 3asBuTenM MnoTpe6oBain
KOMMEHCAUMIO 3KOHOMUYECKMX YObITKOB, KOTOPbIE OHW MOHEC/IM B pe3y/bTaTe peLLeHus
BepxoBHoro cyaa ot 23 mapTta 1994 roga, nocTaHOB/AKOLLEro BbinNiaTy AOKTOpPY P. nepsbim
3asBuTenem 4 848 589 HK u Bbinnaty no 44 383 HK oT BTOPOro 1 TPETLEr0 3as8BUTENEN.

63. B cBA3M C 06Hapy>keHneM HapyLueHns KoHBeHuuK, MpaBUTeNbCTBO HE OCMapmBasio fAaHHoe
TpeboBaHMe.

64. Cyf, Bblpasun YAOB/ETBOPEHME, YTO CYLUECTBYET MPUYMHHO-CNEACTBEHHAS CBSI3b MEXAY
3a8BIEHHbIM YLLIEP6OM U YCTaHOBNEHHbIM HapyLleHWeM KOHBEHLMM, 1 MOCTAHOBNSET BbIMNAATY
MOMHOW CYMMbI MO 3TOMY MYHKTY.

B. CyznebHble n3fepXxKu

65. 3aaBuTeny He TpebOBasIM KOMMEHCALMN CYAeOHBbIX U3LEePXKEK, KOTOPbIE OHW MOHEC/N Mpwu
npoBefeHNN CyaebHbIX CNyLaHniA B MHCTUTYTaX KOHBEHLMM, HO 3anpocuiun Beinnaty 263 450
HK, 303 245 HK 1 312 250 HK B KayecTBe KOMMNeHcaummn cyfebHbIX U3gepxek B TOPOLCKOM
cyfe, B Bbicokom cyfie 1 B BepxoBHOM Ccyfie, COOTBETCTBEHHO.

66. MpaBMTENLCTBO HE OCNAapMBa/Io JaHHOe TpeboBaHMe.

67. Cyq Bblpa3u/ y0BNETBOPEHWNE, YTO CyAeOHble M3AEPXKKMN OblnM (haKTUYECKN U HEN36eXHO
MOHeCeHbl A1 YCTAHOBNEHWA W WCMPaB/iEHUs BOMPOCA, MPEACTaBNSAOWEr0 HapyLleHue
KoHBEHUMK, a TaKxKe, YTO CyMMma CyaebHbIX U3epXXeK Oblna pasymMHa. B cOOTBETCTBMM C
KpUTEPUSIMM, U3NTOXKEHHBIMM B MpeLefeHTHOM npasBe Cyfa, OH MOCTaHOB/SIET BbINaTy MOHOM
CYMMbI [0 3TOMY MYHKTY.



53

C. MNpoLeHTHasn CTaBKa BO Bpemsi NPoBeAeHUS cyLLaHuiA B opraHax KoHBeHLMn

68. 3asBMTeNM LOMONHUTEILHO NOTPE6OBaANN BbINAATY MPOLEHTHON CTaBKM MO YCTaHOBEHHOMY
cpegHemy Tapudyy (MpnbnusntensHo oT 4 10 6 %), KOTOPYH B3A1M KOMMEPYeckue 6aHKuM BO
BpeMS MPOBeAEeHMA CNyLWaHuii ¢ CyMMbl KOMMeHcauuu yulepb6a 1 BHYTPUrOCYAapCTBEHHbIX
CyLeOHbIX N3LePXKeK.

69. MpaBnTENLCTBO OCMAPUBAIO faHHbIe BbIMATbI KakK U3/ULLHME.

70. Cya HaxoguT, 4YTO HEKOTOpble [AEHEeXHble MoTepu MOF/IM  CAyYMTbCA MO NPUYKHE
BPEMEHHOr0 Mepuoja C MOMEHTA BbIMaTbl Pa3/INYHbIX CYMM U U3LEpXeK [0 HaCTOALEro
peweHns Cyga 06 MX KOMMeHcaummn (CM., Hampumep, BbiLIenprBeAeHHble pelleHns «bnagert
Tpomcé n CteHcaac npoTns Hopserum», n. 83, n «HunbceH n HKoHCeH NpoTMB Hopeernn», n.
65). PaccmMoTpeB OOBLEKTMBHO [aHHbI BOMPOC U 6eps BO BHUMAHWE YPOBEHb WH(IALMK B
Hopserunu 3a gaHHbIA nepuog, Cya noctaHoBnseT Bbinnaty 740 000 HK nepBomMy 3asBUTENIO U
no 5 700 HK BTOpoMy 1 TpeTbeMyY 3asABUTENAM MO 3TOMY MYHKTY.

D. lNpoueHTHaA MopaTopHasa cTaBKa

71. CornacHo MHgopMaLmn, KoTopoii pacnonaraet Cya, NPUMEHMas YCTaHOB/IEHHAs 3aKOHOM
MPOLIEHTHas CTaBKa B HopBerun Ha fieHb MPUHATUS HACTOSILLEro peLleHnst cocTaBnseT 12% B
rog,

HA 3TNX OCHOBAHNAX CY A EANHOI TIACHO

1. TlocTaHOoBNAET, YTO MME/I0 MeCTO HapyLLleHue cTatbk 10 KoHBeHUMN;
2. TlocTaHOoB/ISIET, YTO rOCYLAPCTBO-OTBETUMK AO/HKHO BbINJATUTL 3aSBUTEIO B TEYEHUE TPEX
nocnefyowmx MecsaLUeB, HaUMHas CO AHA, KOrAa AaHHOe MOCTaHOB/IEHNE OKOHYAaTeIbHO BCTYMUT
B CUy,
(2) B OTHOLUEHUM MaTeprasbHOr O yulep6a
(i) 4848589 HK (4eTblpe MunIMOHA BOCEMbLCOT COPOK BOCEMb ThbICAY MATLCOT
BOCEMbJECAT 4eBATb HOPBEXCKMX KPOH) NepBOMY 3aABUTENHO;
(i)  no 44383 HK (COpoK 4eTblpe TbICAYM TPUCTA BOCEMbAECAT TPU HOPBEXCKUX
KPOH) BTOPOMY M TPeTbEMY 3asBUTENAM;
(b) B OTHOLWIEHMM cyaebHbIX n3gepkek 878 945 HK (BOCEMbCOT CeMbAeCAT BOCEMb ThICAY
[EBATLCOT COPOK NATb HOPBEXCKMX KPOH) B COBOKYMHOCTW BCEM 3asBUTENSAM,;
(C) B OTHOLLEHWW LOMOMHUTE/bHON NPOLEHTHON CTaBKM
0 740 000 HK (cembCOT COPOK ThICAY HOPBEXCKMX KPOH) NepBOMY 3asBUTESIO;
(i)  no 5700 HK (naTb TbiCAY CEMbCOT HOPBEXCKUX KPOH) BTOPOMY W TpPeTbeMy
3a9BUTENAM;
3. TlocTaHoB/AET YBENNUYUTb 3TY CYMMY Ha MPOLIEHTHYHO CcTaBKy B 12% rofoBbIX, Ha4MHasa ¢
NCTeYeHNs YKa3aHHOro CpoKa v BNJIOTb [0 BbINMaThl;
4. OTKNOHSeT OCTaBLLYHCA YaCTb 3a5B/IEHHON CYMMbI KOMMEHCaLMu.
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COBepLLEHO Ha aHIIMNCKOM $3blKe, MUCbMEHHO 3aBepeHo 2 Mas 2000 roga B COOTBETCTBMM C
MyHKTamu 2 n 3 MNpasBuna 77 PernameHTa.

H. bpatua Mpepncepatens
C. Oonne CekpeTapb
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KpaTkoe n3noxxeHue gena

NENO «BNIAJET TPOMCE U CTEHCAAC MPOTWMB HOPBEI N»
(Bladet Tromso and Stensaas v. Norway)

(xanoba Ne 21980/93)

MocTaHoBNeHne Cyga
Crpacbypr, 20 mas 1999 roga

Tema: auddpamauys

AcnekTbl fena: aguvddamaums B afpec 4YacTHbIX ML, BONPOC OOLLECTBEHHOW 3HAYMMOCTW,
LUMTMPOBaHNE KOH(NAEHUMANBHOIO O(hMLMANIbHOTO AOKYMEHTA

Kputepuin: BaXKHOCTb CBOOOAbI BbIP@KEHWUS MHEHWUS, He0bXOAMMOCTb B [AeMOKPaTUYECKOM
obuiecTse

Haka3zaHwve: gmHaHCcoBas CaHKLMS

PelleHVe: HapylleHMe npaBa Ha CBOGOAY BblpakKeHWs MHeHus (cTaTbsi 10 EBponelicKoli
KOHBEHLMM MO NpaBaM YenoBeka); TPUHaALATb FO/I0COB NPOTUB YeTbIpex

FOpucankums: Esponeiickunii Cy no npasam yenoseka: Hopseruns

3ak/ntoyeHvie: 3agBMTENN MOHEC/IN OTBETCTBEHHOCTb 3a AuddamaLuio B afpec YaCTHbIX L, NMpu
MCMO/b30BaHNN B CBOEN MyOMMKaLMN LAHHbIX M3 KOH(MAEHUMAIbHOTO OULMaibHOro oT4yeTa
rocyapCTBEHHOr0 MHCMEKTOPa, COAepXaLlero OLmnoKN.

PaKThI:

MepBbIil 3a5BUTENb, OOLLECTBO C OrpPaHWYEHHOW OTBETCTBEHHOCTLIO, BbIMYCKAET eXeAHEBHYHO
rasety «bnaget Tpomcé». BTopoil 3asaBuTeNb - peaakTop aTon rasetbl Mon CreHcaac. aseTa
ony6nnkoBana maTepuasi, OCHOBaHHbIA Ha [AaHHbIX, MOMlyYEHHbIX OT [OCYAapCTBEHHOIO
MHCMNEKTOpPa, KOTOPbI HAXOAWNCA C MHCMNEKLMe Ha BOPTy THoNeHeboHOro cyaHa. B ero otuete
YTBEPXAa1I0Ch, YTO MOPSIKM, 3aHMMaBLUMECH MPOMBIC/IOM THONEHeN, AeliCTBOBa/IN B HapyLUeHWe
npaBu 0XOTbl, NPOAB/ISANN YKECTOKOCTb MO OTHOLLEHWIO K XXUBOTHBIM U YTPOXann UHCMNEKTOPY
pacrnpaBoi, ecnum OH Oo6HapogyeT 3TM (hakTbl. OT4YeT Obl1  BPEMEHHO 3anpeleH K
obHapogoBaHMo MuHUCTEPCTBOM pbl6onoBcTBa. CornacHo npoueaype Avddamanmmn, Ha4yaTon
4fleHaMn  KOMaHAbl MNPOTWUB  3asBUTENIEN, HEKOTOpble YTBEPXAeHUS Oblnv  OObABNEHDI
HECOOTBETCTBYIOWMUMY AENACTBUTENIbHOCTA M NOPOYaLLMMM  penyTaumio  THNeHeOoMLEB W,
CfefjoBaTe/IbHO, He MMEIOLMMM 3aKOHHOW Cu/bl. 3asBUTeNsaM 6bl10 MPeAnucaHo BbINAATUTb
MCTLaM KOMMNeHcaLUMo MOpPa/lbHOMo Bpeaa.

PeLleHo:

Co CTOPOHbI rOCyAapCTBEHHbIX OPraHOB MMEN0 MECTO BMELLATe/IbCTBO B OCYLLECTBIEHME NpaBa
Ha CBOOOLY BbIPXKEHMSI MHEHUS, KOTOPOe MNpecnefoBalo 3aKOHHYH Lefb, & UMEHHO 3aluTy
penyTaumMnm wnn npas Apyrux nuy. CornacHo 4actm 2 cTatblM 10 rocyfgapctBo AOMKHO
yb6eanTenbHO NPOAEMOHCTPMPOBATb, YTO TaKOe OrpaHU4YeHue ObII0 KpaliHe Heob6XoAMMO W
NPONOPLUMOHaNLHO MPecneayemMoin 3aKOHHOM LIeNKW, a TakXKe YTO NPUYMHbI TaKOro OrpaHNUYeHns
YMECTHbl U [0CTaTOuYHbI. ["OCyAapcTBO MOMb3YeTCs ONpeAeneHHon CBOOOAON YCMOTPEHUS B
onpeaeneHnn He06XoAMMOCTM BMeLLATENbCTBA U BbIGOPE KOHKPETHbLIX Mep.
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BayKHOCTb CBO60,CI,bI BbIPpa>KEHUA MHEHUA.

Mpecca WrpaeT BaXHYK PO/ib B AEMOKPAaTUYECKOM OOLLECTBE; Ha Heil NeXMT 0643aHHOCTb
pacnpocTpaHATb WMHMOPMaLMIO W MAeW Mo Bonpocam, MPeAcTaBNAoWMM  06LWEeCTBEHHDIN
MHTepec, OOLLECTBEHHOCTb B CBOK O4Yepefb WMMeeT npaBo nonyyaTb ux. CBoboja nedyatu
[ONYCKaeT HEKOTOPOe MpeyBesinyeHre Ui faxe nposokaumto. CBo6oga cioBa NpUMEHSETCS He
TO/IbKO MO OTHOLLEHMIO K "MH{opMauun™ n "naeam”, Kotopble 61aronpusaTHO BOCNPUHUMAKOTCA
B 00uWlecTBe MO0 paccmaTpmBatoTCA Kak 0e300MAHble UM HEWTpasibHble, HO TakKXe U K
OTHOLUEHUM TeX, KOTOpble LUOKUPYIOT, OOWMXalOT WM  BbI3blBatOT 0OECMOKOEHHOCTb Y
rocyfapcrea WM 4acTu HaceneHusi. Ecnu 6bl 3TO ObINO He Tak, npecca He cmorna Obl
BbINO/HATb BXKHYHO POJIb "CTOPOXEBOro nca 06LLecTBa” npy pacnpocTpaHeHUy MHgopmaumm,
npeacTaBNAOLWein 06LLeCTBEHHbIN NHTEPEC.

Andamauns.

OcnapviBaemMble YTBEPXKAEHWUS OOBMHANM THONIEHEOONMLEB B aKTax XECTOKOCTU WM NPECTYMHbIX
[eAHNsAX. PelleHns HauMoHa/IbHbIX CY[0B COOTBETCTBOBa/IM MPELYCMOTPEHHON 3aKOHOM Lenu
3alMThI NpaBa Y1eHOB KOMaHAbl. UTO KacaeTcs 06beKTMBHOCTM MPUHATBIX CYAaMu PeLLeHNI, TO
CMOpHble My6nMKauuy LO/MKHbI ObliM ObITb OLEHEHbI B CBETE [AWUCKYCCUW O THONIEHLEM
MpoMmbIC/e, KOTOPas MMenia MecTo B TOT MePUOA BpeMeHV B HOpBerum, 1 OCBELLEHNS 3TOW TeMb!
B rasete B Le/foM. [elCTBMTE/NIbHO, ra3etol Obln M36paH CcOANaHCUMPOBAHHLIA MOAXOL K
OCBELLEHN0 3TOW TeMmbl, KOTopas MpefcTaBuia camble pasHble MHEHWUS MO 3TOMY BOMPOCY.
Kpowme Toro:

«Haunbonee TLaTenbHas NpoBepka co CTOpoHbl Cyaa TpebyeTca Torga, Korga,
KaK B HaCTOSLEM [ene, NPYMEHsIEMble Mepbl UM HanaraeMble rocyaapcTBeHHbIMU
opraHamy CaHKUMM MOTYT Cepbe3HO MOMelaTb MNpecce BHOCUTbL CBOM BKiag B
o6cy>K/eHne npobnem, NPeAcTaBNAWMX 3aKOHHbIA 06LECTBEHHbIN MHTEpPec» (M.
64).

UacTb 2 cTatby 10 Hanaraet 0653aHHOCTM 1 OTBETCTBEHHOCTb Ha TeX, KTO UCMO/b3YyeT NpaBo Ha
cB060/Y BbIPOKEHMS MHEHMS, B TOM YmMcne U Ha npeccy. [103TOMy HEO6XOAMMO OCO3HaBaTb
Mepy OTBETCTBEHHOCTM 3a KPUTMKY YacTHbIX nuil. Kpome Toro, cornacHo 4yactu 2 ctatbu 6
KOHBEHLMMN MOpPSIKM CUMTA/INCb HEBMHOBHBLIMW B COBEPLUEHWM KaKOro-M60  YrofoBHOO
MpecTynneHns [0 TeX Mop, MOKa WX BWHOBHOCTb He Oblna [okasaHa. apaHTum cT. 10,
MpefoCTaB/EHHbIE XXYPHA/IMCTaM B CBS3M C pacnpocTpaHeHMeM MHAGopMauuu Mo Bonpocam,
SBNAIOWMMNCA MPeAMETOM O0O6LLECTBEHHOrO WHTepeca, MPUMEHSOTCA C OFOBOPKOM, u4TO
XYPHaNNCT [AeiicTBYeT [06POCOBECTHO, C LE/MbK NPeAoCTaB/eHUs HaeXHOW U TOYHOM
MH(OPMALIMK B COOTBETCTBUM C TPEOOBAHMSIMM YKYPHAIMCTCKOW 3TUKN

PaccmaTpuBaeMble BbICKa3biBaHUS OblIM OCHOBaHbI Ha (haKTUYECKUX YTBEPXKAEHUSIX, He cumTas
OLEHOYHbIX CY)XKAEHWIA, KOTOpble He OblIM NPOBEPEHbI HE3aBUCHUMBIM  XKYPHAIMCTCKUM
paccnefoBaHMeM. JIMWb NPY  Ha/MYMKM  BECKUX OCHOBaHWI/A MeyaTHOe W3AaHWe MOXXHO
0CcBO6OAWTb OT 06s3aTeNbCTBA MPOBEPATL (PAKTOMOrMYECKME [aHHble, KOTOpble SBISHOTCA
AvddamaLiOHHBIMU MO OTHOLLEHMIO K YaCTHbIM /IULaM.

Heo6x04MMOCTb B IEMOKPATMUYeCKOl 06LLECTBE.
OTHOCUTENBHO 3TUX (haKTOB, ObINO BaXKHO PELUUTb Criedytolye BOMPOChl: 1) HeKoTopble

YTBEPXK/AEHMS ObIN NPU3HaHbI AU(EHaMaLMOHHBIMI He NOTOMY YTO YTBEPXKAA/IN O XKECTOKOCTH,
a noToMmy, YTO 3TOT MPOMbICEN B ONpefeNeHHOe BPeMs He 6bln paspeLLeH 3aKOHOM;
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2) yKa3zaHHble (hakTbl Nofpa3yMeBa/ivi JOCTOMHOe MOPULaHNA NOBeAeHNe, HO, N0 MHeHWIO Cyfa,
He Obl 0COBEHHO 3HAYMMbIMU;

3) 3aAB/IeHMs O >KECTOKOCTW, COAepXKalimecd B ApYrux YTBepXAeHusX, Obiin 6onee
Cepbe3HbIMU, HO O6blM  BbIP&XEHbI TakMM 06pa3oM, UTO YMTATEIM MOF/IM  CYeCTb UX
npeyBeNYeHHbIMN;

4) He 6blIM ONy6/MMKOBaHbl MMEHa Y/1eHOB KOMaH[bl, 06BUHEHHbLIX WMHCMEKTOPOM. [loaTomy
KPUTVKa He Obl/ia Hanpas/ieHa Ha KaKoro-To OnpejenieHHOro YesioBeKa;

5) MOCKO/IbKY OTYeT 6blfl COCTaB/IEH YE/IOBEKOM MPU UCMOSIHEHUN CBOMX MPOECCUOHAbHbIX
0043aHHOCTE B KayeCTBE MHCMEKTOpa, Ha3HaA4YeHHOro MUHWUCTEPCTBOM, raseta vMMena rpaso
nonaraTbCs Ha Hero;

6) NPaBUTENLCTBO HE BbICKA3blBA/I0 HUKAKUX COMHEHWI B TOYHOCTU oT4yeTa. CrefoBatesbHO,
rasera mMorna WCnosib30BaTb OTYET, HE MPOBOAA COOCTBEHHOW NPOBEPKU W3NMOXEHHbLIX B HEM
(haKToB.

NHTepecbl KOMaHAbl B 3alLTe CBOel penyTauun He AOMKHbI MPeBaMPoBaTh Haf YWU3HEHHO
BaXXHbIM  OOLLECTBEHHbIM  WHTEPeCOM B  06ecreyeHMn  AUCKycCUM MO BOMpocam,
NpeACTaBNAOLLMM BaXKHOCTb A1 MECTHOM, HaLMOHa/IbHON MeX/yHapoaHO/ 06LLIECTBEHHOCTH.
ApPrymeHTbl, NpeAcTaBneHHble MpaBMTENbCTBOM 6blNM He AOCTATOYHbI, UTOGbl 0GOCHOBATH
Heo6X0AMMOCTb 0CMap1BAEMOr0o BMELLIATENBCTBA B AEMOKPATNYECKOM O6LLECTBE.

Imeno mecTo HapylleHue cT. 10 EBponelickoli KoHBEHLMMN.
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NENO "BNAAET TPOMCE N CTEHCAAC NMPOTWB HOPBEIMA'™
(Bladet Tromso and Stensaas v. Norway)
(>kanoba Ne 21980/93)

MNMocTaHoBNeHMe Cyga
Crpacbypr, 20 mas 1999 roga

Mo geny "bnageT Tpomcé n CteHcaac npotuB Hopeerumn" EBponeiickuii Cyf no npasam
yesioBeKa, B COOTBETCTBMM CO CTaTbel 27 KOHBEHUMM O 3awmuTe MpaB 4YesioBeKa U OCHOBHbIX
cBo60f (manee KOHBEHUMA) W MepexofHbIMM nonoxeHuamu [poTokona 11', a Takke
COOTBETCTBYIOLWMM MOMOXKeHNAMI PernameHta Cypaa® 3acefas bonbluoii ManaToii, B cOCTaB
KOTOPOW BOLL/M CNefytoLiue Cyabn:

r-H J1. Bunbaxabep, MpeacepgaTen,
r-xa E. MNanwm;

r-H A. lMacTto Puapoiixo;
r-H . boHenno;

r-H E. Makapuuk;

r-H P. TropmeH;

r-H >K.-MN.Kocra;

r-xa ®. TIO/IbKeH3s;

r-xa B.CTpaXHuuKa;

r-H B.®dypmaH;

r-H M.®uwbax;

r-H B.byTkeBuy;

r-H >K. Kacagesaneb;

r-xa X. C. 'peitBa;

r-H A. baka;

r-H. P. Mapycre;

r-xa C. boTy4yapoBa; cyabu

a TaKkxke r-xa M. ge byp-bykukbto, 3amecTuTenb CekpeTapsa Cyaa,;
MpoBena 27 n 28 aHeapa 1 21 anpend 1999 ropa coseLLaHnA 3a 3aKPbITbIMU ABEPAMMU,

BbiHec cneaytollee MocTaHOBNEHWE, NPUHSATOE B NOCNEAHUIA U3 YKa3aHHbIX BblLLe JHEV:

MPOLEAYPA

1. [leno 6bin0 nepegaHo B Cyd B COOTBETCTBAM C MNpexHel cTaTbelt 19 KoHseHummn®
EBponelickoii Komuccueli no npaBam 4venoseka (ganee Komwuccus) 24 ceHTsbps 1998 roga w
MpasuTensctBom Hopserun (ganee MpaBuTenscTso) 29 okTa6ps 1998 rofa, B TpeXMeCAUHbIiA
CPOK, NpeayCMOTPeHHbIN M. 1 cTaTbh 32 1 cTaTbeil 47 KOHBEHUMM O 3aWuTe MpaB YenoBeka u

1 w2 Npotokon Ne 11 n PernameHT cyaa BCTynun B cuny 1 Hosbps 1998 roga

% C momeHTa BCTynnenus B cuny MpoTokona Ne 11, KOTOPbIA M3MeHnn cTaTbio 19, Cyp (yHKLMOHMPYET Hac
MOCTOAHHOI OCHOBE
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OCHOBHbIX C€B060A. [eno 6bl10 HayaTo nocne NpuHATUAS Komuccrein 3assneHms (21980/93)
npotmB Koponesctsa Hopserunu, kotopoe 6bin1o nogaHo 10 gekabps 1992 roga B COOTBETCTBUM
C [encTtBytowleli Torga ctaTbeil 25 OCHOBaHHOM MO HOPBEXCKMM 3aKOHaMm KOMMaHWel C
OrpaHMYeHHOW OTBETCTBEHHOCTbIO bnagetr Tpomcé A/S (Bladet Tromsd; A/S), KoTopas
nsgasana rasety bnageT Tpomcé (Bladet Tromso), 1 ee 6bIBLUMM pefakTOpOM, rpaXKAaHUHOM
Hopseruu, rocnogmnHom MNMonom CteHcaacom (Pal Stensaas).

B 3anpoce Komuccusa cebinanacb Ha npexxHue ctatbh 44 n 48, a Takke Ha 3adB/ieHne, B KOTOPOM
Hopgeerus npusHaeana 06s3ateNilbHOCTb topucankumm Cyga (HblHe He JeicTBytowas ctatbs 46),
a lMpaBnTenbLCTBO CCbINANOCHL B CBOEM 3adB/IeHUN Ha npeXxHue ctatbi 44 n 48. Llenb 3anpoca
BbIACHWUTb, CBUAETE/NLCTBYIOT NN MaTepuasbl [efia 0 HapyLleHUW rocyfapCTBOM-0TBETYMKOM
CBOMX 0643aTeNbCTB, YKa3aHHbIX B cTaTbe 10 KOHBEHLMW.

2. B oTBeTe Ha 3anpoc, nogaHHbIl cornacHo nyHkTy 3(d) Mpasuna 33 npexHero Pernamenta BY,
3aABUTE/IN HAa3HAYMIN a[iBOKATOB, MPeACTaBNAWMX X MHTepeckl B Cyge (6biBliee lMpasusio
31).

3. Bcneacteue BCTynneHust B cuny 1 Hos6psa 1998 roga MpoTtokona 11, paccMOTpeHUe aena, B
4acTu NPUMEHEHMNS NONOXEHWUIA YacTu 5 cTatbi 5 aToro MpoTokona, 6bi10 NopyyeHo bonbLuoi
Manate Cypga, B KOTOPYH BOLWM, MO JO/MKHOCTU: r-xa X. C. ['peiiBa, cyaps, u3bpaHHas oT
Hopserun (n. 2 ctatbun 27 KoHBEHUMM 1 NYHKT 4 MNpasunia 24 PernameHTa), r-H J1. Bunbaxabep,
Mpepcepatens Cypa, rocnoxa E. Manm, 3amectutens lMNpefcegatens Cyaa, a Takke rocnoguH
X.-TM. Kocta n rocnognH M. ®uwbax, 3amectutenn Mpeacegateneii Cekuymia (n. 3 ctatbn 27
KoHBeHUMn 1 nyHKTbl 3 1 5(a) MpaBuna 24 PernameHTa). Apyrummn cyabsamu, HazHa4yeHHbIMU
AN YKOMIMNEKTOBaHUA 60/bLUOI Manatel 6binu: r-H A. Macto Pugpoiixo, r-H . boHenno, r-H E.
Makapuuk, r-H 1. Kiopuc, r-H P. TiopmeH, r-xa ®. TrwnbkeH3, r-xa B.CTpaxHuuka, r-H
B.byTkeBuuy, r-H XX. Kacagesasnb, r-H A. baka, r-H P.MapycTte n r-xa C.botyyaposa (MyHKT 3
MpaBuna 24 v nyHKT 4 Mpasuna 100 PernameHTa). Bnocneactsuu r-H B. dypmaHH, 3anacHoii
Cydps, 3aMeHWn r-Ha Kiopuca, KOTOpbIA He MOr npuHMMaTb Yy4yacTve B [asibHeiiLem
paccmoTpeHun gena (NyHKT 5(b) Mpasuna 24).

4. T'ocnoguH Bunbaxabep (L. Wildhaber) yepes 3amecTutens Cekpetaps Cyaa nNpoBen ¢ NLOM,
YMNO/SIHOMOYeHHbIM [paBMUTeNbCTBOM, afBokaTaMu 3asBuTeNeid U npeacTaBuTesiem Komumccum
KOHCY/IbTaLMIO MO BOMpPOCaM OpraHM3auumy nMcbMeHHOro COMPOBOXAeHUA pa3bupaTensctea. B
COOTBETCTBMM C M3[aHHbIM MOC/e 3TOro pacrnopskeHnem, 5 aHeBapa 1999 roga Cekpetapb Cyaa
nonyunn memopaHaymbl [paBuTensctBa M 3asButeneit. 15 aHueapa 1999 roga Cekpetapb
Komucceun npouvHpopmumposas Cya 0 TOM, YTO Ha CAyLaHUAX CO CBOMMU 3aMevaHusimu
BbICTYNUT npeacTasuTels Komuccuu.

B pasnunuHble gatbl mexay 29 aHBapa n 17 mapta 1999 roga cornacHo ctatbe 41 KoHBeHUuK
[MpaBnTENLCTBO U 3a9BUTENN MOLAIN CBOU AOMONHUTE/IbHBIE NMNCbMEHHbIE 3aMeYaHus.

5. B cooTBeTcTBUM C peLueHneM lMNpeacepatens, 27 aHBapa 1999 roga Bo [BopLe npas yenoBeka
B CTpacbypre cOCTOANOCH OTKPbITOE CyLlaHue fgena. [Nepes cyaom npeacranm:

(@) ot MpaBuTeNbCTBA:

rocnognH ®. Onrecem (F. Elgesem), agBoKaT, Ha3HauYeHHbIA YNpaBneHNeM MO FPaKAaHCKUM
fenam npn MyVHUCTepPCTBE HCTUL MK, YNOTHOMOYEHHOE NLLO;

* MpumeyaHns cekpeTaps: PernameHT B , BCTYNUBLLWIA B ciny 2 oKTA6ps 1994 roga, npuMeHsnicst o 31 okTabpa
1998 roga onga "ocynapcTts, cBsA3aHHbIX [poTokosiom 9
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rocrnoguH T. Ctabenn (T. Stabell), 3amecTuTens MUHUCTPA FOCTULMKU MO FPaXKAAHCKMAM [efam
KOHCY/IbTaHT;
rocnoguH K. Kannepys (K. Kallerud), rnaeHbii npokypop [eHepasbHOW [Mpokypatypbl,
KOHCY/IbTaHT;

(b) ot 3asBuTENEN:

rocrnoavH K. boiinb (K. Boyle), opucT, COBETHHK;
rocrnoguH C. Bonnang (S. Wolland), agBokaT, COBETHUK;

(c) ot Komuccuu:
rocnoguH A. C. Apabagxkmes (A. S. Arabadjiev) npeactasutess;

Cygn Bbicnywan obpaiweHve rocrnofuHa Apabafxuesa, rocrnoguHa BonnaHga, rocnogviHa
Boiins, rocnognHa dnrecema u rocrnogmHa Ctabenna.

PAKTDI.
I. ObcToATeNnbCTBA Aena
A. T'pegmeT cnopa.

6. MNepBbli 3as9BUTENb - 3TO KOMMAHUA C OrpaHMYeHHON OTBETCTBEHHOCTbIO bnaget Tpomce,
BblIMyCKatoLLee exxeHeBHYO raseTy bnaget Tpomcé B r. Tpomcé. BTopoii 3asaBUTeNb, rOCMOANH
Mon CreHcaac, 1952 roga poXAeHWs, KOTOPbIA Obln pefakTopoM 3ToW rasetbl. Ceilvac OH
npoxkusaeT B ropoge Hecbpya, Bo3ne Ocno.

Tpomcé $BNSETCS pPervoHasbHOM CTONMLEN CeBEpHOM uYacTu Hopserun. 3TO  LEHTP
THO/IEHEOOHOro nNpombIc/ia CTpaHbl. B HemM ecTb YHMBEPCMTET, B KOTOPOM pacnosiaraercs
MEeX/YHapPOHbIN apKTUYECKNIA HaYYHO-MCCe0BaTe/IbCKUIA LIEHTP.

B paccmaTpuBaemoe Bpemsa exXefHeBHUK bnageT Tpomcé Bbixoaun Tupaxom okoso 9000
aK3eMnnisipoB. Hopeexckoe areHcTBO HoBocTeit (NTB) mncnonb3oBaso ero Hapsgy ¢ Apyrumu
pervoHasibHbIMN HOPBEXCKUMMW ra3eTaMu B Ka4eCTBe MOCTOSAHHOI0 MCTOYHMKA MH(OPMALNN.

7. B ce30H 0XOTbl Ha TtoneHein 1987 roga rocnogvH Opg @®. NuHa6epr (Odd F. Lindberg)
NpUCYTCTBOBaN Ha 6GOPTY THONEeHeboMHOro cyaHa XapmoHu (the Harmoni) Kak BHeLITaTHbIiA
KOppecrnoHAeHT, nucatesib U otorpad. Heckonbko ero craTei, HamnucaHHbIX B YKazaHHOe
Bpems, Oblnn onybMKoBaHbl B raseTe bnaget TpoMcé . B aTMx CTaTbsX aBTOP He BbICKAa3bIBasl
KPUTUKKN B aapec THMEHbEro npombicna. 3 mapTa 1988 roga rocrnoguH JiInHa6epr obpatuics B
MWHMCTEPCTBO PbIOOIOBCTBA C 3asB/IEHNEM O Ha3HAYeHUW ero WHCMEKTOPOM 3a MPOMbIC/IOM
THONEHEN Ha ce30H 1988 roga Ha cyaHO XapMoHKU. COrnacHO CBOEMY Ha3HAYEHWUKO OH CMYXXW/ Ha
6opTy XapmoHu ¢ 12 mapta no 11 anpens 1988 roga, Korga Kopabnb BepHyca B NOPT TPOMCE.
C atoro aHa no 20 nonsa 1988 roga raseta bnager Tpomcé onybnmkosana AaauaTb LUECTb
cTaTel, OCHOBaHHbIX Ha MHCMEKTUPOBaHUK rocnoguHa JinHgoepra.

8. 1 anpenda 1988 ropa raseta bnaget Tpomcé HaneyaTasa WHTEPBbIO C TOCMOAUHOM
Nnup6eprom, B KOTOPOM OH, inter alia, yTBepXaas, YTo HEKOTOPbIE MOPAKM Ha 60pTY XapMOHM
HapyLanm npuHaTble B 1972 roay Mpasuna TioneHe6oiHoro npombicna (forskrifter for ut velse
av selfangst) ¢ BHeceHHbIMM B HuX 1980 rogy nonpaskamu, U3gaHHbIMU MUWHUCTEPCTBOM
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pbl60n10BCTBa. CTaTbhsl BbiLL/IA MO/ 3aro/I0BKOM (BCE HUXKE NPUBEAEHHbIE LUTaTbl NEPeBEAEHbI C
HOPBEXCKOr0):

"ccnepoBaHune BbISBASET >XECTOKME METOAbl NPOMbICia THNEHe B 3anafHoi
yacTu CeBepHoro JlegoBnToro okeaHa. Mpuckop6OHble HapyLLeHWs npasu.”

Bo BCTynneHumn K ctaTbe ObI10 NPUBEAEHO CeaytoLLee BbiCKasbiBaHWe rocnofguHa JinHabepra
(60nee KpynHbIM LUPUGTOM):

"Ecnu npombicen THoNeHel 6yaeT paspeLleH v Aanblie, HEKOTOpPble THNEHEO0LbI
AOMKHbI 6yayT NpekpaTUTb yomBaTb THONEHel Tak, Kak OHV 3T0 [JenatoT celvac.
Bo Bpems nocnefHuX AByX 3uM, KOTOpble 1 nposen B CesepHOM J1e[OBUTOM OKeaHe,
A 00Hapy>Xun TO, YTO COBEPLUEHHO He COBMECTUMO C MPUHATLIMW MeTOoAamu
npombIcna TtoneHeld. Tem He MeHee, A X0TeN Obl NOAYEPKHY Tb: TO/bKO HEKOTOpbIe
OXOTHWKM BUHOBHbI B 3TOM [B HapyLLUeHWUX Npasun], HO 3TU HEMHOTIE HAHOCAT Bpe[,
TIHONeHbeMY npombicly W npegocTasnaloT  [puHnuc  (Greenpeace) Beckue
aprymMeHTbl. 3TO BeCbMa MneyasbHO 1 COBEPLUEHHO Heobxoammo!™

[anee B nHTepBbtO, inter alia, roBOPNIOCH:

"ECnv paspelwnTb 1 B Gyayllem NpoMbicen THNeHel, a g Npuaep>KuBatoch MHEHNS,
YTO 3TO [OMKHO OblThb CAENaHO, HY>KHO OyaeT MNoCaauTb WHCMEKTOopa Ha
Ka>K[plil kopabnb. OHO 3TO rapaHTUpyeT TO, YTO >KUBOTHbIX ByAyT y6uBaThb
COrNlacHO NpasuaaM N UM He MPUUUHAT NNLIHUX CTPaaaHNii.

... Ho nos3BonbTe MHe NOAYEpPKHYTb: S HE MPOTUB OXOThl HA TIH/EHER, 1 3a TO,
4yTO0Gbl OHA NPOBOAMNACk JOCTONHO.

... CocnogunH JInHabepr yTBep>KAaeT, 4TO emMy NOCTYynaau yrposbl 0T OXOTHUKOB,
4TO06bl OH He pasrnawan ero HabAeHUs 1 BNeYyaTNeHNs OT OXOTbl Ha THONEHel B
3anagHoit yacTu okeaHa. OH He Xo4YeT BAaBaThCA B NOAPOGHOCTW.

... T0 ByJeT HanucaHo B 0TYeTe, KOTOPbIN 4 cobupatoch HanueaThb ...".

B cTaTbe He YNOMMHAN0Ch H OHO UMS OXOTHUKA Ha THONIEHEN 1 He NPUBOAWANCH NOAPOOHOCTY
SIKOObI HenerasibHbIX METO0B OXOThl.

9. ina Toro, 4Tobbl 3aWUTUTL Ce6A OT 0O6BMHEHWIA, codepXKaLlumxcs B cTaTbe OT 12 anpens 1988
roga, UMTatbl U3 KOTOPOW MpUBEAEHbI BbILLE, KanuTaH XapMOHW 1 TPOe Y/IEHOB KOMaHgb! Aann
WNHTEPBbIO, KOTOPOEe exeAHeBHUK bnaget Tpomcé onybnukosan 13 anpens. Bo BCTynieHUn K
WHTEPBbLIO, MOMUMO MPOYEro, FOBOPUIOCH (60/1ee KPYMHLIM LWPUGTOM):

"KomaHga XapmoHu BHe cebd OT rHeBa. [0N10CNOBHblE  YTBEP>KAEHUS
"nccnepgoBaTens”, rocnogvHa JinHabepra, O ... 3BEPCKMX YOMIACTBaxX THIEHEN
MepenosHWAM  yally Halero Tepnexusd. locnoguH JinHabepr sBHO BpeT. OH
NPUTBOPSAETCA UCCNEA0BATENEM, HO HE UMEET HU MaseiLlero NoHATMA O YeM OH
TOBOPUT, - 3a5BMN YieH KOMaHzbl, rocnofuH KeepHmo (Kvernmo)."

B 0OTAeNbHOM WHTEPBLIO C rocrnoguHom KBepHMO Mof Ha3BaHMEM “OHW YYBCTBYHOT Cebs
OCKOP6/1eHHbIMU" MPUBOAATCA CeAyloLMe ero BbiCKasblBaHWA (BO BCTYM/IEHUW, HameyaTaHo
3arnaBHbIMK OyKBamu):
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" He 3Hato, 4yero [obumBaeTcCA rocrnogvH JMHAGepr, 06BUMHAS HAC B 3BEPCKMX
youincTBax >XMBOTHbIX. HO Mbl YyBCTBYEM Ce6Si OYEPHEHHBLIMW U TaK 3TOro He
ocTaBum".

[anee B MHTepPBbLIO rocrnognH KBepHMO roBOPUT:
"... TocnogumH JinHaGepr npeacTaBun HAC KPOBOXKAfHbIMW YOMALAMMW, HO Mbl
[AOCTaTO4YHO ryMaHHbI 1 cobnofaemM npasuna ...".

10. OdmupmanbHbIil OTHET rocnoguHa JinHabepra no NPOMbICNI0BOA 3KCNeAMUMn Obln 3aKOHYEH
cnycTa Aga ¢ nonosuHor Mecaua, 30 moHA 1988 roga. OTueT Obln NOAAH HAMHOTO MOKE
YCTaHOB/IEHHOrO CpOKa [1s MOArOTOBKM TakKoOro poga OTYETOB W YXKe Mocfe TOro, Kak
MwuHMCTEpPCTBO PbI6OMIOBCTBA 3arpocuio ero. MUHUCTEPCTBO Monyynno otyet 11 mvona 1988
rofa v n3-3a NpasgHNKoB OT/IOXKU/I0 ero PaCCMOTPEHME.

B cBoeM OT4eTe rocnoguH JIMHAGepr OGBMHAN MNsSTb YNEHOB KOMaHAbl B PsAe HapyLueHWid
MpaBw/ THONIEHLETO NPOMbICAa. OH, MOMKMO NPOYEro, YTBEPXKAA:

"A TakkKe 3aMeTun, YTO TH/EeHW, YoUTble Takum 00pa3oM, YTO OHU Kasanmcb
MepTBbIMU, OXKMBA/IM TOr4a, KOrja c HUX cavpanm WKypy. 7 BUAen HECKONLKO pas,
4TO XKNBOTHbIE, KOTOPbIe 6bI 0604paHbI XKMBbEM, NOKa3bIBaM, YTO UX MO3roBast
aKTUBHOCTb €eLle He yracna".

FocnoanH JInHAGepr pekoMeHoBas Ha KaKAOM Kopabne MMeTb WMHCMEKTopa Mo MpoMmbiciy
THONEHEN, a A9 HOBMYKOB THO/IEHEOO0MLIEB OpraHmn30BaTb 0053aTe/bHbIE YYEHUS, NOC/e KOTOPbIX
NPOBEPSATb 3HaHWe NpaBun. B 3aknoueHnn, rocnoavH JInHaGepr npeanaran BHECTM NONPaBKy B
npaBuia OTHOCMTENbHO YBMINCTBA B3POC/bIX THOMIEHEN NPU caMo3aLluTe.

B. lNpurKas 0 Hepa3rnaweHnn oTyeTa.

11. MVHUCTEPCTBO PbI6OMOBCTBA PELUMIO BPEMEHHO (CM. M. 14 HMXE) He pasrnawartb AaHHble
OTYyeTa, CCbINasAch Ha pasfen 6, NyHKT 5 3akoHa 0 focTyne O6LEeCTBEHHOCTM K AOKYMeHTaM B
chepe rocyaapcteeHHoro ynpasneHus (lov om offentlighet i forvaltningen, 3akoH Ne 69 ot 19
noHa 1970 roga). Onupascb Ha 3TOT 3aKOH, MUHWUCTEPCTBO ObI/I0 YMOTHOMOYEHO COXPaHUTb
[aHHbIA OTYET B TaliHe OT OOLLECTBEHHOCTM MO MPUYMHE TOrO, YTO OH COAEpPXKan CBEAEHMUS O
HapyLUeHMsAX 3aK0Ha.

Cratbs, ony6nmkoBaHHad B bnaget Tpomcé 15 uiona 1988 rofa, cogepxana cregyrouive
CO06paXeHUA Mo NOBOAY TakKoro pelleHns MuHUcTepcTBa:

"OTueT HOCUT TakKon XxapakTep, YTO Mbl U3bAIN €ro U3 Ny6IMYHOTO pasrnaLleHus,
- TOBOPUT KOHCYNbTaHT MuHucTepcTBa. lMoka Mbl ero nNpocTo NPOCMOTPENH.
Korga y Hac OyaeT Bpems M3ydnTb ero 6onee nofpobHo, OH 6GyJeT OoTOocnaH B
Pbl6rHcnekuyto 1 B CoBeT Mo NPOMbICNY THONeHen. Ho cHavyana cnefyeT NpoBepuTb
BCKO MHpOpPMaLMio, NPefoCTaB/EHHY0 WMHCNEKTOPOM JIMHAGEProM, B 4aCTHOCTH,
OTHOCUTENBHO TeX C/yyaeB, KOTOpble MOTyT ObiTb NpeAMETOM UCCNeLOBaHUS C
TOYKM 3peHns YronosHoro Kopgekca. Bcem, KTO NepcoHa/lbHO OTMEYEH B OTYeTe,
Oy[eT faHa BO3MOXKHOCTb JaTb 06BbACHEHUA M 3aWMTUTb ceba™.

C. OcnapuBaeMsble cTtaTbu 0T 15 1 20 nronsa 1988 roga.
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12. B BbllleyKa3aHHO cTaTbe 0T 15 utons 1988 rofa exeaHeBHWK bnaget Tpomcé, nonyyms
KONUI0 0TYeTa, KOTOpbIA rocrnoguH JinHabepr nepegan B MUWHUCTEPCTBO pPbl6OSIOBCTBA,
BOCMPOM3BE/NT HEKOTOPbIE M3 €ro BbICKa3blBaHWM OTHOCMTENbHO MpPeAnonaraembiX HapyLUeHWiA
npaswn THOIEHE60MHOr0 NPOMbICNA YleHaMN KOMaHAbl CyaHa XapMOHUW. 3aro/fioBKU Ha MepBoi
CTpaHuLie rnacuu:

"LLlokupytowmii oTyeT"
"C >KUBbIX THONIEHel canpaoT LWKypy"

Ha nepBoii cTpaHuLe 6bI1 Cneayowmii TEeKCT:

"MHcnekTop No THNeHe60MHOMY NPOMbICNY, rocnoauH JluHa6epr, noasepraeT
KPUTUKE HOPBEXKCKMX TMPOMbICNIOBMKOB B LUOKMPYIOLLEM OTYeTe MO0 Ce30Hy
npowwnoro roga. OH roBOpPUT O HE3aKOHHbIX METOAAx Y605 >KMBOTHbIX, HETPE3BbIX
yneHax KOMaHAbl U Havane NpoMbIc/ia [0 Havyana OXOTHUYLErO Ce30Ha B HapyLUeHUN
3aKoHa. He cusTas TOro, 4To B 0T4YeTe YNOMUHAETCA O TOM, YTO €ro m3oum
pa3bsApeHHblE OXOTHWKK, KOTOpPble Tak>Ke YrpoXKaim pasmo3>KWTb emy ro/oBy
rapnyHom (hakapik), ecnv oH He 6yaeT MonyaTb. "OTUET HOCUT TaKoi xapakTep,
YTO Mbl He cTaam ny6nM4yHO pasrnawaTb ero, - roBOpUT MNpeacTaBUTENb
MuHUCTepcTBa pblbonoscTBa".

13. 19 n 20 nons 1988 roga raseta bnaget Tpomcé HanevaTtasna MosiHbIA OTYET B [ABYX YacTAX.
Bo BCTyNeHUN K NepBOIi YacTW rOBOPWIIOCH:

"... 3a nocnefHue HecKonbko AHell [0TyeT rocnofuHa JlnHabepra] cosgan Gypto B
06LLEeCTBE OTHOCUTENbHO THNEHEO0MHOro npombicna. MHorme nay cuATarwT
3TOT OTYeT CAUWKOM Pe3KOM KPUTUKOA faHHon npodpeccun. OpHako, Takas
KpUTVKa Bbi3Baia W MNPOTMBOMONOXKHYKD PeakuuMio Ha  HaUMOHabHOM 1
Me>K/AyHapOAHOM YPOBHSAX. B HECKOMbKMX OTKAMKaX, NOCTYNMBLUMX B BrnageT
TpoMcé, HanpsiMyto rOBOPUTCS O TOM, YTO FOCNOANH JIMHAGEepr ABNSETCA areHTOoM
["puHNnC.

FocrnoanH JIuHa6epr NpefocTaBui HaM AOCTYM K CBOMM 3anvcsiM Mo 3KCMeauLun.
OTueT 6bln 06bsBNEH MUHUCTEPCTBOM KOHMAEHUMANbHBIM M B HEM, MOMWMO
npouero, 6bIIM Ha3BaHbl HEKOTOPbIE NNLA, KOTOPbIX CBA3LIBAIN C HapyLUEHUEM
npasun. Mbl ONycTUAN UMeHA ...

OTYeT ... COAEP>KNT He TONbKO OAHOCTOPOHHIOW KPUTUKY ... FocnoguH SinHabepr
XBIMT HEKOTOPbIX YIEHOB 3KMNa>ka cyfHa. B gononHenve [OH] nuweT, 4TO He
NPOTMWB TIHONEHEOOMHOIO MNpoMbicna B LUenoM. HO He B Takoil maHepe, Kak
nposoAmnacb oxoTa B 3ToM rogy B CesepHom JlegosnTom OkeaHe™.

BTopas yacTb oTyeTa rocnoguHa JinHa6epra, kotopast 6bina HanevyaTaHa B bnaget Tpomcé 20
nong 1988 roga, cofepxxana cregyrolime yTBepXKaeHUs (Y4epHbIMU YepHUIaMK 3a4epKHYTbI
MMeHa YNeHOB KOMaH/bl, YNOMSIHYTbIX HUXEe B KBafpaTHbIX CKOOKaX):

"B 11.45 [uneH komaHgbl] 3abun LO CMepTW CaMKy TpPeHNaHACKOro THMeHs,
KOTOpas 3alyuiiana CBOero geTeHbiwa".

"B 14.40 [uneH komaHgbl] 3abun LO CMepTW CaMKy TpPeHNaHACKOro THMeHs,
KOTOpas 3alyuiiana CBoero geTeHbiwa".

"B 15. 00 [uneH komaHzpbl] 3a6un Lo CMepTU CaMKy IPeHNaHACKOro THeHa".



64

"B TOT >Ke feHb [I] ykasan kanuTaHy, YTo [4neH KOMaH/bl] He yomBan THoNeHAT B
COOTBETCTBMUM C NpaBunamy oxoThl (T.e. OH yaapun ocTpuem [barpa] v yBonok
AeTeHblWwa 3a coboii)".

"B 15.00 [uneH KomaHabl] 3a6un 40 CMePTW CaMKy FPEHNaHACKOro THoNeHs".

"B 19.00 [uneH komaHgbl] 3abun [O CMepTW CaMKy TrpeHNaHACKOro THNeHs,
KOTOpas 3allyuilana geTeHbliwa".

OXO0TY Ha rpeHNaHACKMX THONeHel nerannsosanu B 1987 roay.

D. Ny6nukaumn bnaget Tpomcé ¢ 15 no 20 nong 1988 roga, cBA3aHHble C HACTOALMM
[eNoMm.

14. B KommeHTapum o1 15 ntons B bnaget TpoMcé roBopunoch:
"IMnoxme ycnosua paboTbl?

XOpowo Au BRacTW KOHTPOIMPYT THNEHEOOMHbIA NPOMbICe, BeayLimics B
HacTosLee BpeMsA? IMeT M MHCMEKTOpPbl MUHUCTepcTBa pPbliO0/I0BCTBA YC0BUS
paboThbl, KOTOpble AT WM BO3MOXXHOCTb COCTaBNATb 6ecnpucTpacTHble
OT4YeTbl 06 OXOTe Ha THJEHER, WM OHU CAMLLKOM 3aBUCAT OT TOro, YTOoObl
noafep>KmeaTb C TH/eHeboLamn xopolve OTHOLWeEHUA?  [pyruMu crosamu,
[AOCTAaTOYHO NI HE3aBMUCUMbI UHCMEKTOPbI MO THIEHe60MHOMY MPOMbICTY B CBOWX
HabAeHNAX Ha 6OPTY 3BePOOOIiHbLIX CyA0B?

Takvue Bonpocbl bnageT Tpomcé nonyusna OT /OAENA, KOTOpPble XOPOLLO
pasbmpaloTCcsA B 3TOM feNe, HO N0 PasHbIM NPUYMHAM He XOTAT Ny6InYHOW Ornackm.
3TK BOMPOCHI CBA3aHbI C 0TYETOM, KOTOPbIVA rocnofuH JInHaGepr nepesan cBOeMy
paboTogaTento, MMHMCTEpPCTBY pblbonoscTBa. FocnoguH JInHa6epr Obin Ha3HaueH
WHCMEKTOPOM O NPOMbICNY THONeHen Ha 6OpPT 3apercTpPUpoOBaHHOrO B TPOMCE
CyflHa XapMOHU ... BO Bpems ce3oHa 1988 rofga. OTUeT HACTOMbKO KPUTUYHBIN,
4TO MUH/ACTEPCTBO PELUMIO HA BPEMSA HANOXKUTb Ha HEro rpud "cekpeTHo". ...,
KOHCYNbTaHT MUHUCTEPCTBA ... MPU3HAET, YTO OH HUKOrfa paHblle He nonyyan
O0TyeTa OT WHCNeKTOpa THNEHe60MHOro NpombIcia, KOTOPbIM 6bin 6bl “Takum
3nbIM".

15. 18 mons 1988 roga B bnager Tpomcé 6bin10 0nNy6AnMKOBaHO MPOLO/MKEHNE WHTEPBLIO C
YIeHOM KOMaH/bl, rocnogmMHoMm KBepHMO, NMof 3aronoBKOM ">KecTkad KpUTMKa MHCNEKTopa rno
THONIleHe60iHOMY npombicny rocnoguHa  JlvHa6epra: 06BUHEHUA COBepLUEHHO
6e3ocHoBatesbHbI". Mognuck Nog otorpaguelt Ha Nepsoi Nosoce:

"O6blkHOBEHHaA NoXKb". Cygda no  TOMy, 4YTO pacnpocTpaHuna npecca
OTHOCMTENbHO OTYeTa [rocnoguHa JlnHpbepra], A 6bl Has3san ero 3asB/ieHUs
00bIKHOBEHHOW NO>KbIO, - TOBOPUT rocrnognH KeepHMmo. [OH]... TpebyeT, 4TOObLI
3TOT OTYET HEMeL/IeHHO nepefany [KomaHze]. B aTom ero nogaep>kanu Konneru
rocrnoauH C. n rocnoguH M ...".

MHTepBblO € rocnoguHoM KBepHMO Mpofo/XKanoch B CepefHe Ta3eTbl Moj 3aro/loBKOM
"rocnoguH JinHg6epr mket”. Kpome TOro, Ha 3Ty ke TeMy raseta ony6svMkoBaia nMcbMo OT
rocnognHa KeepHMO rnasHOMYy pefaktopy. [lo cnosam rocnognHa KeepHMO, MPUCYTCTBUE
rocrnofnHa JinHabepra Ha 6opTy XapmoHu B 1987 rofy He 6bI10 NPUHATO 6GnaroyenaTesbHO.
MoaTomy npwv oTnpaBneHnn skcneauumm 1988 roga emy 6b110 0TKa3aHO BnafeNbLemM Kopabns u
KomaHgow. O6palieHne B MUHMUCTEPCTBO PblO0NOBCTBA O LOOPOBO/ILHOM MPUHATUM Ha Cebs
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0653aTe/IbCTB MHCMEKTOPaA B aKcneanuumn B CeBepHbIil J1ea0BUTbIA OKeaH Obl/10 ero NoCNeaHUM
LaHcoM. be3 nuwHMX npoBonoyek, MUHNCTEPCTBO HA3HAYMIO €ro MHCMEKTOPOM, MOCKOMbKY OH
NPeaIoXKn BbIMNONHATL paboTy 6ecnnaTHo. MoaToMy MUHUCTEPCTBO NOCNANI0 MHCMEKTOPA, YbW
3HaHMA 0 npaBWnax THNEHe60MHOro0 MNpoMmbIcia OblNN YpPe3BbIYaHO Cnabbl, U KOTOPbIIA
(hm3nyeckn He rogunca ana 3tor paboTbl. OH BbINOMHAN CBOM 0653aHHOCTU KpaliHe MI0X0 U
KaK-TO CTPaHHO.

16. B pegakumMoHHOM cTaTtbe, 0ny6/1MKoBaHHON Takke 18 ntona 1988 roga, raseTa nucana:

"HekoTopble noau nonaraldT, 4YTO MOCNE pas3obnayveHns WMHCNEKTOPOM Mo
MPOMbICNY HOPBEXKCKMWIA THONEHEO0IHbI NPOMbICEN ONATb MNOABEPrHETCA KPUTUKE
noobuTenein npupodbl. Mbl Hageemcs, YTO 3TOT OTYET YKpenuT [penyTaumto
Hopsernn] Kak Cepbe3Hoii THAEHe MNPOMbICNIOBOM CTpaHbl, NpW YCNOBUM UTO
Cofiep>KaHue oTyeTa OyAeT WMCMOAb30BaHO KOHCTPYKTVBHO. B nto60i npodeccun
Haxo4ATCA NoAW, KOTOpble 310ynoTpebnsalT [JOBEepueM, MOMyYeHHbIM OT
o6LlecTBa, M KOTOpble paboTalT Ha rpaHM 3akoHa. PblO0ONOBELKME OpraHbl
AOMKHbI CTPOro HakasbiBaTb 3a N060e HapyLLEHME. Y HUX celvac eCTb YHVKaibHas
BO3MOXXHOCTb MPOSACHATL LeNb THNEHeOOWHOro npombicna B Hopserun u
YyCTaHOBWTb Npaswuia ero NpoBefeHus, NPUHATbIE BO BCEM MUpeE.

To, YTO packpbiBaeTCA B HOBOM OTYeTe ... AOMKHO BOCMPUHMMATLCS Kak
EOVHUYHBIA, 3aCNy>KMBAIOLUMIA  CO>KaNeHUs 3nu3oh, rapaHTupylowui 6onee
TLWAaTeNbHOe BHUMaHWe K TOMy, KakK 0yaeT NpPOBOANTLCS MPOMbICEN THoNeHel B
Hopseruu B nocnegytowine rogbl ...".

17. 19 nions exxegHeBHMK bnageT TpoMcé ony6/1MKoBasl CTaTbo NOJ, Ha3BaHMEM:

"deaepaums MOPSKOB B APOCTY U HasblBaeT 0TUYeT NO THeHe60HOMY NPOMbICHY
3aKasHoii paboTon gna MpuHnuc!™

Bbinv mpounTMpoBaHbl crioBa [ABYX npeactasuteneir Hopeexckon Pepepauyun MOpSKOB,
KOTOPbIE MOMMMO MPOYEro, rOBOPU/N:

"Mbl 3Haem Hawmx THNeHeO0MLEB N TakK>Ke Hac/blWwaHbl 0 rocrnoguHe JinHaoéepre.
[Mo3TOMY Mbl MO>KEM CKa3aThb: Mbl HE BEpUM HU cnoBy 13 ero oTyeTa! Mbl Tak>ke
He COMHeBaeMmcs, YTO Ha 60pT XapMoHK ero 3acnan 'puHnNuc. B ganbHeiLleM Mbl
Oygem TpeboBaTb, YTOO6bI MWUHMCTEPCTBO MPefOCTaBMNO BCHO MHGopMauuio no
€ro HazHauyeHuto.

... Mbl Tak>ke o4eHb yayBNeHbl TEM, YTO aBTOop nepesosuubl B bnageT Tpomcé oT
18 ntonst 1988 rofa BCTan Ha CTOPOHY MHCNEKTOpa, He UMest A0CTaTOUHbIX 3HAHWIA
Mo NPOMbICNY THNeHel. Mbl cuMTaeM 3TO nyrarowym ...".

18. B 10T Xe AeHb bnager Tpomcé onybnmkoBaia MHTEPBLIO C rocnogvHom JinHateprom, B
KOTOPOM OH HacTauBa/l Ha TOM, YTO B CBOEM OTYETE OH TakKXXe XOPOLUO OT3bIBa/ICA O [AECATU
uneHax KOMaHfbl, KOTOPbIX OH Ha3bIB&1, M0 MMEHaM.

19. B unHTepBblo, ony6nnkoBaHHbIM B Bnaget Tpomcé 20 ntond 1988 roga, npeacraBuTeslb
"PUHMMC OTpuuUan, 4TO opraHu3aums KakMm-mbo obpasoM npuyacTHa K OTYETY rocrnofmHa
NnHpGepra.
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E. pyruve ny6nnkawlmm, BbillefLLne B O4HO BPEMS UM NO3XKe 0CrnapyBaeMbIX CTaTel.
1. Mpecc-penus, BbiNyLeHHbI MUHUCTEPCTBOM Pbl60/IOBCTBA.

20. B npecc-penuse, BbinylleHHoM 20 niona 1988 roga, MnHMCTEPCTBO pbl6010BCTBA 3asBUIO,
4TO M3-3a CNeLnMUYEecKoro cogepXaHms n opmbl, OTYET rocnoguHa JinHabepra Obin U3bAT 414
ny6AMYHOro pasrnawleHns [0 0cob0ro pacrops>keHus. BeTepmHapHas 3kcrepTusa nokasana,
YTO COApaTb KOXY C >XMBOIO THOJIEHS MPaKTUYECKM HEBO3MOXKHO, XOTS Npu y60e [0BOJIbHO
4acTo MPOUCXOAAT PedhIEKTOPHbIE COKPALLEHNS MbILLLL XXMBOTHOTO.

UTo KacaeTca HasHaueHuWs rocnogmHa JinHabepra Ha AO/MKHOCTb MHCMEKTopa, MUHMUCTEPCTBO
YTBEPXAa/io, YTO B CBOEM 3asB/IEHUN OH CCbIIA/ICA Ha TOT (akT, YTO y4yacTBOBa/I B OXOTe Ha
TioNeHeld B 1987 rogy Ans TOro, ytobbl M3y4WUTb BCE acMeKTbl MPOMbICAA W BbIMOSHUTb
nccnegosarHve ans YHueepcuteTa Ocno. OH Takke HaMepeBaiCa y4yacTBOBaTb B OXOTE Ce30Ha
1988 ropga. Llenbto ero mnccnegoBaHmst 6b110 HanUcaTb KHUTY O THO/IEHEOOMHOM MPOMbICIE U
MPOBECTM Hay4HYl0 paboTy. K TOMY e OH yKasas, YTO MOCKO/IbKY OH BCE PaBHO LO/HKEH Obls
OTNpaBUTbLCS Ha 60pTy XapMoHW B ce30H 1988 roga, To 6bln roToB 6€3BO3ME3AHO NPOBECTYU
NHCMEKUNIO.

MWHNCTEPCTBO HECKO/IbKO pa3 Mo TeneoHy CBA3bIBA/IOCH C rocnogumHom JlnHabeprom. Bo
BPEMS 3TUX Pa3roBOPOB OH CKasa/l, YTO M3ydas GMONOIMI0 U ABNSETCH YSIEHOM HECKOMbKUX
Hay4HbIX 06LLECTB, B YaCTHOCTW, B 06/1aCTW MOMSIPHLIX UCCNea0BaHNA. MUHUCTEPCTBO PELLMIIO
HasHaunTb rocrnoguHa JlnHabepra B BUAY TOrO, YTO OH OblN rOTOB 6eCNNAaTHO BbIMNO/HUTbL
paboTy 1 0COBEHHO C YYETOM ero Hay4Ho-UCCneLoBaTeIbCKOro OnbITa.

Moka rocnoavH JInHaGepr 4o06MBaNcs y4acTisi B OXOTHWUUbEN KCMeANLM, OH MPESIOXU CBOW
ycnyrn VIHCTuTyTy 6ronorum B YHueepcutete Ocno. B pesynbTaTe, BO BPeMS 3KCMeauLmn, OH
cobpan A1 YHuBepcuUTeTa KOMNEKLMIO ONpeaeneHHbIX YacTeid ToneHbeld Tywu. Mocneaytollee
M3yyeHMe BOMpOCa NoKasano, YTo Y MHCNeKTopa He 6b1n0 0thULMaNbHOMO BbICLLErO 06Pa30BaHMS
M [OCTATOYHOV KOMMETEHLMM KaK UCCNEAOoBaTeNs, a TakKe HUKAKOro OMbiTa Y60s XMBOTHBIX.
Ero smMouuoHanbHas peakuus M KOMMEHTapuu Mo Y60 THONEHEA MOXHO OOBSCHUTb
HEOCTAaTOUHbIMM  3HAHUAMM [N TOro, 4YTOObl 6biTb MHCMEKTOpoM. OTYeT rocrnoauHa
NInHpGepra Henb3s paccMaTpuBaTb KakK CEepPbe3HbIi M KOMMETEHTHbIA  MHCMEKLMOHHBINA
[OKYMEHT.

2. Mybnnkaunu B rasete bnaget Tpomcé.

21. 21 wona 1988 roga B bnaget Tpomcé 6bina ony6/nvMKoBaHa CTaTbsi MO 3ar0/I0BKOM
MWHNCTEPCTBO PbI60MOBCTBA OTK/IOHSET OT4YeT rocrnoguHa JlnHabepra, B KOTOPOW Oblnwu
npviBefeHbl CnefytoLyme CnoBa BbICOKOMOCTaB/IEHHOI0 YNHOBHMKa MUHUCTepCTBA:

"OTueT [rocnoguHa JlnHabepra] Henb3d paccMaTpuBaTb KakK CepbesHblid
WHCMEKLUMOHHbIA [OKYMEHT, MOCKONbKY aBTOp He 061ajaeT COOTBETCTBYIOLLEN
KOMMNETEHLMEN, KOTOPOI AOMKEH 06nafaaTb MHCMEKTOp ...".

22. [pyras ctatbd, ony6nmkoBaHHas B Bnager TpoMcé B TOT e [eHb, MpouuTMpoBana
rocrnognHa KsepHmo:

"Mbl WCKPEHHE padbl, YTO O0GBMHEHMS rocnoguHa JluHAGepra 0 TOM, YTO Mbl
HapyLLIanM 3aKOHbI U NpaBina BO BPEMS OXOTHUYLErO CE30HA Ha THONEHel B 3TOM
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rogy,.. 6bin npu3HaHbl MUHUCTEPCTBOM HECOCTOSTENbHLIMY ... Mbl 6bl HAKOTAA
He NMPU3HaM, YTO, KPOME BCETO MPOYEro, CANPau LKYPY C XKMBbIX THONeHel ...".

23. CnepytoLas ctatbst B HOMepe oT 23 1tons 1988 roga nmesna Takoi 3aro/ioBoK:

"TioneHebon HanyraHbl - Pegepaunss MOPSKOB XO4YeT MpPWBAEYb  MOMANLIMIO:
"lNpoBecTu paccnegosaHune No 3ToMy fieny o TroneHax!™.

B TOT Xe fAeHb braget Tpomcé ny6/mKyeT NPOAO/HKEHNE UHTEPBLIO C BbICOKOMOCTAB/IEHHbIM
YMHOBHUKOM MUHMCTepCTBa pbl60MI0BCTBA, COLEPXKaLLLee CefytoLue 3aaB/eHNS:

"o mMoeMy MHeHMO, Mpecca BbiCKazana AOCTaTOYHO HanagokK Ha npodeccuio
TioneHeboliua. lMpeacTaBbTe cebe, 4TO Bbl, paboTas B CMW, nogsepramchb
Hanagkam B TOW >Xe MaHepe. {1 MOry Bam CKas3aTb, YTO celyaCc HeEKOTOpble
OXOTHWKU HE MOTY T CMOKOIHO CNaThb, & HEKOTOPbIM 3BOHAT U AHEM, U HOUbID".

Buepa [UMHOBHMK] BbIrNsALeN He TakUM yCTaBLUUM, Kak nocse nybsmkauum B raseTe
AdTeHnocTeH (Aftenposten) dhoTorpacuin rocnogmHom JIMHAGEPTOM, Fae THeHe
yomBatoT 6arpoM, CHATbIX B NOCNEAHNIA OXOTHUYMIA Ce30H. [UMHOBHUK] He ogobpun
W Hawly raseTy, 3aasuB cnegytoilee: "VIMeHHO Bbl HaYaIM BCE 3TO CymacLlecTsue!™.

24. B nocnepytowlein cratbe, ony6nMkoBaHHon B brnaget Tpomcé 25 uiona 1988 roga, 6binu
NpuBeAEHbI BbICKa3biBaHUA ABYX ObIBLUMX THO/IEHEOOMHBIX NHCMEKTOPOB:

"Mbl HEe MO>KEM YTBePXKAaTb, YTO rocnofuH JInHaoepr He Obin CBULETENEM U He
BMAEN TOro, YTO OH OMUCLIBAET B CBOEM OTYeTe .... HO OH cAaenas COBEpLUEHHO
HeBepHble BbIBOAbl. HopBeXKCkue TloneHe6oMUbl [Te, KOTOpble paboTawT B
CeBepHOM JlefoBMTOM OKeaHe] WCMOMHUTENbHbI M OTBETCTBEHHbI W, €CNN UM
MPUXOAMTCA YybMBaTb >KMBOTHbLIX, 06n1afal0T 060/Mee BbICOKUMU MOPaIbHLIMY
KayecTBamu, Yem OObIYHbIE HOPBEXKCKME OXOTHUKM ...".

3. Ny6nukauuun B gpyrux CMI.

25. 15 nona 1988 roga HopBeXCKoe areHTCTBO HOBOCTEN 0ny6/1MKOBaso CBOAKY HOBOCTEMN,
nonb3ysacb MH(OpMaLMen, NpeaocTaBieHHON raseToin bnageT TpPoMcé B TOT >Ke [eHb, Korja
rocnoguH JinHabepr cgenan cBou 3asBfieHMs (CM. N. 12 Bbiwe). B Heir roBopunocb, 4To
MWHMCTEPCTBO PbIGONOBCTBA HE OTPULAI0, YTO UMENN MECTO HapyLUeHWs npaBui NpPoMbICia
THONleHen. JTa cBoAKa Oblna OTnpaBneHa npumepHo 150 NoAnucYMKam, 1 pas/inyHble raseTbl
ony6/IMKOBaN CTaTbW, UCMO/b3YS ee KaK UCTOYHWK MH(opMaLuK.

26. B cBogke HoBocTerr oT 18 wuwona 1988 roga HOPBEXCKMM areHTCTBOM HOBOCTEW,
MCNO/Mb30BABLLNM eXefHeBHUK bnageT TpoMCE Kak MCTOYHMK MH(OpMaLuK, YTBEPXAanoCh, BO-
nepBbIX, YTO KOMaHAa TpeboBasia, YToObl OTYET HEMEL/IEHHO CTan LOCTYneH OOLLEeCTBEHHOCTYU
(straks offentliggjort) n, Bo-BTOpbLIX, YTOOLI Accouunauma BnafenbLeB pblO0OBELKNX CYAO0B
noTpeboBaa Toro xe. MNMpaBnUTeNbCTBO OKa3blBaso, YTO NepBoe TpeboBaHWe Obl10 OCHOBAHO Ha
nyénukauun bnaget Tpomcé ot 18 mnona 1988 roga (cM. n.15 Bblllie), HEBEPHO YKa3aBLLEN, UTO,
KOMaHAa nonpocuna, YTobbl el nepefann oTyeT. B Apyroi cBogke HOBOCTEW B Ty Xe CaMyto
[aTy areHTCTBO 3afBW/M10, 4TO MUHWUCTEPCTBO, 06BLABMIO, YTO BETepUHapHas 3KCnepTu3a
noctasusia Noj COMHEHMe OTYeT rocrnofuHa JimHgoepra; 4to MUHUCTEPCTBO OMy6/MKyeT B
[a/lbHeliLemM UHOpPMaLMIO 0 pe3yfibTaTax 1, BO3MOXHO, 06 06CTOATENLCTBAX ero NPUHATASA Ha
paboTy B KayeCcTBe WHCMEKTOpa, HO HWKaKMX KOMMEHTapWeB He MnocnefyeT, noka He Oyget
cobpaHoO [0CTaTO4YHO WHGopMaumn. B CBOAKe TakXe roBOPW/IOCh, UYTO B TOT Xe [eHb,
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Accouuauvs BnafenbLEB PbIGOMOBELKUX CY[JOB M KOMaHAa MomnpocuanM, 4Tobbl OTYET
NpeaocTaBuAN Ha Cyf 06LIeCTBEHHOCTU. BnaaeT TpoMcé nonyumna cBOAKY HOBOCTEl B TOT Xe
[EHb.

CornacHo cBogke HoBocTeit oT 19 mona 1988 roga MuHUCTEPCTBO pbl60M0BCTBA COOOLLMNO,
YTO MPW HasHa4yeHUWU rocnogmHa JInHg6epra MHCNEKTOPOM, OHO OMMPaoCb Ha MHGopMaLKIo,
KOTOpYtO coobLnn o cebe cam rocrnofmH JinHaoepr, nog4YepkHyB, YTO OH MMEET OMbIT Hay4HO-
nccnefoBaTe/IbCKon paboTbl. AreHTCTBO MOHSAMO0 3TO Tak, YTO MUHUCTEPCTBO MMENO B BUAY TO,
4TO ero uccnefoBaHns 1 CBA3N ¢ YHuepcutetom Ocno 6binn 60nee TeCHbIMU, YeM OKa3a/Incb
Ha camoM fene.

B nocnefyolleil CBOAKe, KOTOpas Bbillfla B TOT XK€ [AeHb, areHTCTBO MOAYEPKHYNO, UTO
rocnoguH JIMHAGEpPr OTKas3aiics BCTPETUTLCS C  MpPeAcTaBMTENsAMU  MuHMCTEpPCTBA  ANS
06CY>X/IeHUs CBOEr0 0TYeTa.

19 wmona 1988 roga raseta Adresseavisen, CCbliasicb Ha CBOAKM HOBOCTEW, BbIMyLLEHHbIX
HopBeXCKUM areHTCTBOM HOBOCTE, CO06LLMMa, YTO THO/IEHEOO0NLb! MOMPOCKUIN CAenaTh OTYeT
rocnoguHa JinHabepra OCTOAHMEM 06LLLECTBEHHOCTW.

27. OT4eT rocnoguHa JinHabepra nonyyunn WMPOKoe pacrpocTpaHeHne Takke B agpyrnx CMI.
29 mona n 3 asrycta 1988 roga nogpobHble BbIAEPXKKMA U3 OTYeTa Obliv ONy6/MKOBaHbI B
Fiskaren, wusgaHuu, BbIXO4AWMM [/1F MOPSKOB pa3 B [ABe Hefenn. OpHa w3 cTaten,
ony6nnkosaHHas 29 vtons, 6blna 03arnaefieHa CnefyroLwmm 06pa3om:

"CocnoayH JinHabepr B 0TUeTe 06 0XOTe Ha THNEHEN:

Cnyyasiocb, YTO C THOMIEHEN CAMpann KOXKY, KOrfa UX rnasa eLle Bpaliaiincb 1 OHW
Kpuyanm".

Bo BCTynneHuu K cTaTtbe roBOpU/IOCH CnefytoLLee:

"BO BpeMSl MOCNEAHEro OXOTHWYLETO CE30HA HWUKTO He NpPOBEPss, YMepno N
>KUBOTHOE, NOC/e TOro, Kak B HEro BbICTPENUAN. V1 >KUBOTHbIE Bansnmch Ha 60pTy
4acTO BCe elle >KMBble. C HIUX y>Ke CAMpanu LLKYpY, a WX rnasa elle Bpallainchk 1
OHU Kpuyasu.

"ocnoguH JinHabepr NpUBOAUT HECKO/bKO TaKuX Clyvaes, CBUAETENEM KOTOPbIX OH
ABNANCA, Korga Obll WHCMEKTOPOM MO NPOMbICNY THOMEHe Ha 60pTYy XapMOoHW.
Takve 3asBNeHWs MNpuvBenM K TOMYy, 4TO MuHMUCTEPCTBO U nNpodeccMoHabl
nocuMTanM OTYeT rocnoguHa JivHabepra Hecepbes3HbIM W He 3axoTenm
obHapopoBaTb ero. B cBoem oTueTe rocnogvH JSInHAGepr BblABUraeT CepbesHble
06BVMHEHMA NPOTWB HA3BaHHbLIX UM THONeHeboMLeB. B Bblaep>KKax, ony6aMKOBaHHbIX
B Fiskaren mbl onycTunm nmexa".

28. Bblgepxkn, ony6nmkoBaHHble Fiskaren 3 aBrycta 1988 roga, BKAKYann HabnwogeHus,
KOTopble cAenan rocnogvH JInHa6epr B OT4YeTe, NpeAcTaB/NeHHOM raseToil bnager Tpomcé B
Homepe oT 20 nond 1988 ropa.

29. OebaTbl N0 NOBOAY OTYeTa rocnoguHa JInHabepra He yTUXaan Ha NPOTSHXKEHUM HECKO/bKUX
mecsLeB, BNOTb 40 9 teBpans 1989 roga, korga B Ocno cocTosnach npecc-KoHpepeHums. B
(hmnbme nop HasBaHeM "CKopbb Mo THONEHAM™ (BK/THOUaBLLEM CbEMKM, CAeNaHHbIE FOCMOAVHOM
NnHp6eprom Ha 6opTy "XapMOHKU™) MOXHO 6blN0 YBUAETb HEKOTOPble HapyLUEHWS npaBuin
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THONeHe6oMHOro npombicna. Kagpbl 13 gunbma 6biv nokasaHsl HOPBEXCKOIA TeneBeLaTe/ibHOM
Kopriopauyein B 3TOT e feHb MO3Ke, NONHOCTbI PuabM TpaHcAnpoBa LLIBeACKMIA TenekaHan
11 deBpans 1989 roga. B TeyeHme nocnegyroLMX HECKONbKUX [He Kaapbl W3 (uibma
nokasanu 6onee ABaauaT KoMnaHuiA No Bcemy mupy, Bkntodas CNN n BBC.

F. Jloknag cneacTBEHHOM KOMUCCUN.

30. MpuHMMasa BO BHMMaHWE camble NMPOTUBOPEYUMBbIE OTK/IMKM Ha (UibM Kak B Hopeeruu, Tak
1 no Bcemy mMupy, MUHMCTpP pbl6010BCTBA ObI/1 0TO3BaH U3 O(hULIMaNbHONM NOe3AKM 3a pybex. 14
(heBpans 1989 roga npombicen THOMEHel 6bin paccMOTpeH B MapnameHTe, a 24 despans 1989
roga [MpaBUTENbCTBO O06BLABMIO O CO3A4aHUMN  CNEACTBEHHOM KoMuccuW. [paBMTeNbCTBO
HeMe//IEHHO 3anpeTnsio 0XOTY Ha MONOABIX THOSIEHEN U THOMIEHAT.

31. 5 ceHTs6pst 1990 roga cneAcTBeHHass KOMUCCUS MPeAcTaBuIa Ha PaCCMOTPEHME NOAPOGHbIN
[OKNaf, OCHOBaHHbIA Ha HECKONbKUX CBUAETENbCTBAX, BK/IOYAsA, MOMMMO MPOYEro, U OTyeT
rocnogvHa JiMHgbepra, ero CbeMKy W HamnucaHHyt UMM KHWUry. B uensax paccnefoBaHus
rocrnoavH JinHabepr 6bin JOMPOLUEH Kak CBUAeTeNb ropofckum cygom Capnicoopra (byrett).
Komucecuns Take 3acnywlana HeCKONIbKMX Y/IeHOB KOMaHAbl "XapmoHu', a Takxe Apyrux
MHCMNEKTOPOB MO OXOTE Ha THEHEN.

B cBoem oTueTe CnefCTBEHHAA KOMUCCUA COOOLLMIIA, YTO BMHA HA3BaHHbIX B OTYETE rocrnojmHa
JInHpGepra TioneHe6o0iLEB He 6bla foKa3aHa. OHa He Halina BeCKUX [O0BOLOB B MOJb3y €ro
06BVHEHWIA, YTO C eLLe XXMBbIX THOJIEHEN CANpay LLKYPY UK YTO youBanu TONeHAT (n.8).

C [Opyroi CTOPOHbl, KOMUCCUSA YCTaHOBW/IA HECKONbKO HapyLUeHWin npasui oxoTbl (CTp. 9),
KOTOpble Kak pa3 u Oblny 3acHATbI rocrnoguHom JlinHabeprom. Hanpuvmep, OAHOMO THOJEHS
younu octpuem 6arpa, He ynapuvB ero npeasapuTeNibHO TyMbiM KOHLOM. [pyroro THNeHs
3apyounn TormopoMm, a TPeTbero noAHAaAM Ha 6opT "XapmoHu" elwle >XuBbIM. Komuccus
ony6nnkoBana Te 4acTU OTYeTa rocnogmHa JIMHabepra, KOTOpble WMENN OTHOLLEHME K
aKcnegMuMmM Ha 6opTy "XapMOHM™ , He YNOMMHAasA MMeHa Y/1eHOB KOMaHAbl. Komuccms Takxke
peKomMeH[oBala HECKO/IbKO MOMpaBOK B MpaBWia OXOTbl OTHOCUTE/NILHO METOAOB OXOTbl WU
00y4yeHVs THOMEHeOOoMLEB. T PeKOMeHZauMn COBNaiM C HEKOTOPbIMU  MPeAIOKEHUSMU
rocnoguHa JinHabepra, 0 KOTOPbIX OH rOBOPWA B CBOEM OTYETE OTHOCUTENIbHO O06YYeHWs
OXOTHUKOB U 0653aTe/IbHOro NPUCYTCTBUSA WMHCMEKTOpa Ha GOPTY Kaxzoro TH/eHebOoMHOro

cyaHa.

G. Mpoueaypa Avdichamainm NPoTUB rocrnognHa JinHagepra.

32. B mapte 1989 ropa komaHga "XapmoHM" Hayana npoueafypy Auddamauun npoTvs
rocnoguHa JinHgoepra B Caprnc6oprcKom ropoAckoM Cyfe, CCblfasiCh Ha 06BUHEHWSA, KOTOpPbIe
OH BbIJBMHY/1 OTHOCUTE/IbHO OXOTHUYbLMX ce30HOB 1987 1 1988 rogos. B cBoem peLueHnn ot 25
asrycta 1990 roga Fopofckoi cyf 06bsABUA HE3aKOHHLIMU MATL 3aAB/IEHWUIA U3 €ro oT4yeTa Mo
yactu 1 cTtatbm 253 YT0ONOBHOI0O Kogekca. [l1Ba Apyrux BbiCKasbiBaHUA, CieNaHHbIX rOCNOoANHOM
Nnnpbeprom B OpPYromM KOHTEKCTE, Takke Obly 00bsBNEHbl He COOTBETCTBYHOLMMM
AEeACTBUTENLHOCTH.

Bonee Toro, Mopoackol cya 3anpeTun rocnoguHy JinHabepry ny6anyHO nokasbiBaTb OTCHATbIN
Ha 60pTy "XapmoHW" maTepuvan 1 06s3a1 ero BbINJIaTUTb KOMaHAe KomneHcauuto B 10 000
HOpBeXCKuX KpoH (HK) cornacHo 3akoHy 0 kKommneHcaumu yulepba ot 1969 roga u cyaebHble
n3nep>Xkn. Ero npocbba 06 anennaumm no TakoMy peLleHunto 6bi1a 0TKIOHeHa ANeNIALNOHHbIM
KomuTeTom BepxoBHoro cyaa 16 maa 1991 roga.
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33. byayun rpaxgaHuHom Llseuun, rocnoguH JInHAGEpr OMpoTecToBasl UCMOSIHEHUE
npurosopa [opoackoro cyga Capnc6opra ot 25 asrycta 1990 roga B LlBeumn Ha TOM
OCHOBaHMM, YTO OH Hapylla/si ero npaBo Ha CBOOOAY BbIP@KEHWA MHeHWs no cratbe 10
KoHBeHLMMW.

B peweHun ot 16 pekabps 1998 ropa, LUBeackuii BepxoBHbIM Cyf MOAAepXXan peLleHue
AnennaumoHHoro cyga 3anagHov Lleeummn oT 25 anpens 1997 rofa, OTKIOHWUB XXanoby
rocnognHa JinHa6epra. OTMETMB, 4YTO BbIMOMHATL MEPECMOTP HOPBEXCKOIO pPeLUeHns He
BXOAUIO B €ro topucamkumio, LlBeackuii BepxoBHbIA Cyf MNOCTaHOBWA, YTO PeLUeHune
nocnefHero He HeceT 3a CO60M HMKaKOro HapyLUeHus npas rocnognHa JinHabepra no cratbe 10
KoHBeHUMW. 3TO MOMOXeHWe, CnefoBaTe/lbHO, HE COCTaBAA/I0 MPENATCTBUSA B WUCMOHEHUN
npurosopa. TOT (PakT, 4TO OcCrnapvBaemblii (unbM Obin NokasaH B LUBeuuun, Takke He
0603Hauas, YTo BbIMO/IHEHME peLleHnst HOPBEXCKOro cya NPOTUBOPEYMT MHTEPecam LUBELCKOM
06LLECTBEHHOCTMW.

H. Mpoueaypa gnddamaumm NpUBOAUT K >anobe 3aABuTeNein Ha 0cCHOBaHUN KOHBEHUUMN.

34. 15 mas 1991 roga uneHbl KOMaHAbl "XapMOHWU™ TakXKe Hayanu npoueaypy Avddamaumm
NPOTUB 3asBUTENEN, TPebys KOMMEHCAUMI W MNPU3HaHUS HeAenCTBMTENbHbIMW HEKOTOPbIX
BbICKa3blBaHWI, NPUBELEHHbIX B OTYeTe rocnoguHa JinHabepra v ony6ankoBaHHbIX B bnaget
Tpomcé 15 n 20 nions 1988 roga.

35. 4 mapta 1992 roga, nocne BbICNYLUMBAHWUSA CTOPOH U CBUAETENEN MO feNly B TeYeHue Tpex
AHelt, OkpyxHou cyn Hopa-Tpomca (herredsrett) BbIHEC CBOe peLleHWe, B KOTOPOM
eIMHOrNacHO nNpwW3Haa Ccrefytowme BbICKa3biBaHUA AuddaMaloHHbIMU N0 cTaTbe 247
YTronoBHOro Kofekca 1 06bABW X He COOTBETCTBYHOLUMU AEACTBUTENIBHOCTU COT/TACHO YacTy
1 ctatby 253 (Undpbl B KBagpaTHbIX CKOOKaxX NOKasbIBalOT NOC/eA0BaTe/IbHOCTb apryMeHTauum

Cypna):

(YTBEpXKaeHns 13 oTyeTa rocnogunHa Jinnabepra, ony6nmMkoBaHHble raseToin bnaget Tpomcé 20
nona 1988 roga).

[1.1] "B 11.45 [uneH KomaHfpbl] 3abun Ha CMepPTb CaMKy FPEHNaHACKOro TH/eHs,
KOTOpas 3alyuana geTeHbiwa."

[1.2] "B 14.40 [uneH KomaHgpbl] 3abun Ha CMepPTb CaMKy FPEHNaHACKOro TH/eHs,
KOTOpas 3alyana geTeHbiwa."

[1.3] "B 15.00 [uneH komaHAbl] 3a61n Ha CMePTb CamKy IpeHIaHACKOro THNeHs."
[1.4] "B 19.00 [uneH KoMaHAbI] y6un camky rpeHnaHACcKoro THEHS, 3allyLLatoLLyo
CBOEro feTeHbiwa".

(YTBepaeHUs, onybMKoBaHHbIe B O4HOM 13 cTaTei bnageT Tpomcé ot 15 nona 1988 roga).

[2.1] "C >KuBbIX TIONEHeN CAMPAT LUKYpY".

[2.2] "B oTueTe Tak>Ke yKasblBaeTCs, YTO rocnoguHy JluHabepry nocTynanu
Yrpo3bl OT PasbAPEHHbIX OXOTHWKOB MPOOUTL ronosy 6arpom, ecim OH He OyaeT
monyaTb."

C apyrovi cTopoHbl, OKPY>XHOI Cyf 0TKasa B UCKe TH/IeHe60MLam OTHOCUTENIbHO CeayoLLmX
yTBEPXAeHNIA, ony6nkKoBaHHbIX 20 nionis 1988 roga:



71

[1.4] "B TOT >Ke fAeHb [A] ykasan kanuTaHy, 4TO [4neH KOMaHAbl] He ybusan
TIONEHAT B COOTBETCTBUM C Npasuiamu (T.e. OH ... yAapui ero ocTpuemM barpa u
MOBO/IOK THONEHEHKa 3a coboin)".

[1.5] "B 15.00 [uneH KomaHapbl] 3abun Ha CMepTb CaMKy FPeHNaHACKOro TH/eHs,
KOTOpas 3allyilana geTeHbiwa™.

OKpY)XHOVA cy NpefoCcTaBu CrefyroLIve apryMeHTbI:

"OTHOCMTENBHO YKa3aHHbIX YTBEPXKAEHW A OCHOBHbIM YCNIOBMEM MPU3HAHWA UX He
COOTBETCTBYHOWYVMN [eACTBUTENBHOCTU SBASETCA TO, YTO OHW SBNATCH
AndbhamaLMoHHbIMKU. STOT BOMPOC HEOBXOANMO PacCMOTPETb B CBETE TOr0, Kak
3TN BbICKa3blBaHUA OblIM BOCMPUHATLI PAAOBLIM unTaTenem. bonee Toro, aTu
YTBEP>KAEHNA HeNb3si paccMaTpuBaTb OT/AENbHO Apyr OT fApyra. Pewatowmm
(hakTopoM ABMsieTCA obuiee BocnpuaTME Bcex cTaTeidl. OTHOCUTENLHO
onpasAblBaOLLMX O0OCTOATENLCTB CyA UMEET HECKONbKO MHYH TOYKy 3peHusi, O
KOTOpOiA NoWAeT pedyb Aanee. [adke ecim paccMaTpuBaTb YTBEPXKAEHUA Ha
OCHOBaHMM MOJHOW OLIEHKMW, HEo6X0AMMO Y4eCTb, YTO 3TO AeNo 6biN0 BbIHECEHO
KPYMHbIM  LWIPUPTOM Ha nNepsble MOMOCbl. Y unTaTensd MOr0 COXKUTbCS
BreYaT/eHWe, YTO CAYyYMn0Cb YTO-TO O4YEHb CEPbe3Hoe. OTO BreyaTNeHWe He
YMEHbLUANOCb WM M3MEHANOCL Gonee NOApPO6GHON CTaTbeln B cepefuHe raseThl.
ATOT hakT HEOOXOAMMO CUMTaTb 0COGEHHO 3HAUYNMBIM.

Cyq Haxo4uT 04YeBMAHBLIM, YTO 06a ocnapmBaemMblX YTBepXKAeHNUA 0T 15 niond 1988
roga ssnawTca AuddamaumoHHeiMu. B ogHomM u3 Hux rosopuTcs: "C >KMBbIX
THONeHeN campanm Wkypy". 3TO yTBEP>KAEHNE MOXKHO PacLeHUTb Kak >KecTOoKoe
obpalleHme OXOTHMKOB C >KMBOTHbIMU. Camo co60i pasymeeTcsi, YTO 3TO
MPUYMHUIO Obl >KMBOTHOMY HeCcTepnuMyrd 60/7b. MOXXHO MOHATL, YTO 3TO
YTBEpP>KAeHNe OTHOCUTCA He K O4HOMY TIHONeHI0, a K Heckonbkum. CosfaeTcs
BreYaT/IeHNe, YTO THNeHeO0lLbl HePeaKO CAMPAlOT KOXKY C THONEHENR, Korga OHu
BCE eLLe >KVBbl.

[pyroe BbiCKasblBaHWe rnacuT: "B oTueTe Tak>Ke MMeeTCA COOOLLEHNe O TOM,
YTO pa3bipeHHble OXOTHWKA 30U ero 1 NPUrposnan, YTo NpobbIoT emy ronosy
rapnyHoM, eciiv OH He 6ygeT MonyaTb". 3TO YyTBEPXKAEHNE nojpasymMeBaeT, 4To
THoNeHe6oiiLbl  ockopbnannm rocnoguHa JlnHgbepra, 4TO, OOBLEKTUBHO TOBOPS,
PaBHOCU/ILHO COBEPLLEHUIO YTOMOBHOrO NPECTYNNEeHNa No cTaTbe 228 YTroNoBHOIO
KOZeKCa. YTrpo3a pa3MO3>KUTb eMy ronosy 6arpamu, ecim OH He 6yaeT monyaTh,
nognagaeT nof OnucaHwe MNpecTYNIeHUs No cTaTbe 227 YTrON0BHOrO KOAekca.
3asBneHne nogpasymeBaeT, YTO THNeHeOO0NLbl COBEPLUMIN [Ba NpPaBOHapPYLUEHUS.
OueBMAHO, 4YTO Takoe YTBEP>KAeHVe sBnseTCcAa AudpamaunoHHbiM. Yo
KacaeTCs YTBepXAEHUA OTHOCUTENLHO CaMOK TH/eHe, TOT (hakT, YTo oxoTa
Ha HMX He Oblna paspelueHa B 1988 roagy, He ocnapveaeTcs. CcCbinka chenaHa Ha
nyHKTbl 1.1, 1.2., 1.3. 1 1.6 yTBEP>KAEHWIA. ...

MyHkT 1.4 Takke CBULETENbCTBYET O HapyLeHUu npasui  THEHEO0MHOro
npomMbicna. B 3Tom cnyyae, ccbinka caenaHa Ha ctatbio 8 (b) npasun, cornacHo
KOTOPON THONEHS CHauyasa HY>KHO yAapuTb TYyMbIM KOHUOM 6arpa, a 3aTem
ocTpueM. 3TO HEOOXOANMMO, YTOObI OrNyLUINTb XXUBOTHOrO, Nepes TeM Kak youTb
ero. B 3TOM BbICKa3bIBaHUM FOBOPUTCA O TOM, YTO yAapbl TynbIM KOHLOM 6arpa
MponycKaamchb.
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Hapylenune npasun obpasyeT yronosHoe npecTynneHne. OHO paccMaTpuBaeTCs,
KaK flerkoe npaBoHapyLUeHre U MOXKeT OblTb HakasaHo wTpadom. B obuem,
YyTBEPXKAEHNE O  TakOM  HapylweHun  Tak>Ke  MOKET  cuMTaTbhCs
AndppaMaLMoHHbIM. ...

C TOuKM 3peHns cyaa, YTBEPXKAEHNS, OTHOCALIMECA K YOUNCTBY CaMOK THNEHEN
MO>KET ObITb PAaCCMOTPEHO Kak AndpcpamaliMoHHOe.

OxoTa Ha 3TOT BuMA THAEHen Boob6We He Obina paspeweHa B 1988 ropy.
YTBep>KAeHUsA 3a8BNAI0T O BOOOLLE HeneranbHOM MPOMbICAE U MOApasyMeBaloT,
4YTO KOMaHfa Bena cebsi B MaHepe, JOCTOMHON ocy>KAeHus. [anee cyn obcyauT
BONpPOC O TOM, paccMaTpuBaTb /M YTBEP>XKAEHNA KaK [OKasaHHble U,
CNnefoBaTeNbHO, 3aKOHHbIE.

Cyn, Tem He  MeHee, COMHEBaeTCA OTHOCUTENbHO Y TBEPXKAEHWUS,
npouMTUpOBaHHOrO B MNyHKTEe 1.4. B Hem He 3asaBnseTCd, 4YTO TIONEHATA
cTpafan, a NpocTO roBOPUTCSA O TOM, YTO MCNONb30BaHHbIE METOAbI YOuncTBa
He COOTBETCTBOBa/M Npasunam. lNprHuMasn 3T0 BO BHUMaHWE, yTBepP>KAeHne Bpsas,
NN MO>KHO MOHATb Kak CUIbHOEe MOpaslbHOe OCY>KEHWE OXOTHUKOB .... PellatoLwym
MOMEHTOM sB/ifieTCA, Obl1 N 3260/ COBEPLUEH JONMNKHBIM 06pa3oM. CMbIC AaHHOTO
YTBEP>KAEHNA YKas3blBaeT Ha TO, YTO 3TO ObIMO CLENAHO HeHaj/eXkalium
obpasom. B no6om cnyyae, NpUHUMas BO BHUMaHMe TOT (PakT, YTO He roBOPMIOChH
0O TOM, 4YTO THNeHATa CTpajaim, Aeno [O/MKHO paccMaTpuBaTbCA Kak
HesHaunTenbHoe. Cyd, C HEKOTOPOW [oneii COMHEHWsi, MpULen K BblBOAY, YTO
[aHHOe YTBep>KEHNE HE MOXKET CUMTaThCa AUddamaLnoHHbIM.

CnepoBaTefbHO, 3a UCKMOYeHneM nyHKTa 1.4, yTBep>KAeHus nognafatoT nof Asa
BMAa 06CTOATENbCTB, OMNUCaHHbIX B CTaTbe 247 YrONOBHOIO Kopekca, T.e.
"HaBpeauTb AOOPOMY UMEHW WM penyTauun Lpyroro nmua™ v "nofABeprHyThb ero
noTepe LOBepUs, HEOOXOAMMOrO [ COXPaHEHUS CBOEro MOJIOXKEHNS B 00LLeCTBe
nm paboTbl”. HET HMKaKMX COMHEHUI, YTO YTBEPXKAEHUS MOINN UMETb Takoe
BAMAHWE. B 3TOM cnyyae, OTBETUMKM YyKasaiM, YTO BO BpeMsA MOCNedyHLLMX
06LLECTBEHHbIX AWUCKYCCUIA K KOMaHze Oblna NposBieHa 3HauMTeNlbHas cUMnaTus.
3aKOoHHOe OrpaHuyeHne, TeMm He MeHee, COCTOUT B TOM, YTO YTBEep>KAeHUA MOTN
npuuMHuTbL Bped. [locnegytoulee 06LECTBEHHOE O0OCY>KAEHWe MoKasano, 4YTo
MHeHUs 06 3TOM NMPOMbIC/IOBOM NPOLeCCe HeOLHO3HAYHbI.

Ha npoTs>KeHUM HECKONMbKMX NEeT OTHOCUTENbHO TIHONEHeGOHOro npoMbicha,
0COBGEHHO Ha MEXKyHAapOAHOM YPOBHE, MMeNna MeCcTO HENpPUMUPUMAst OMMO3ULIUS.
X0Ts MHOrve B HOpBeruu, 0COGEHHO B CEBEPHOI ee yacTW, BbICTYNnanm npoTuB
rocnoauHa JinHabepra, 3TO OTHIOAb He 03HAYano, YTO OHWM COOTBETCTBEHHO
noaaep>KuBani nNosuuuio TroneHe6oiLeB. MNocneaHne NOMYYNIM LLIMPOKOE OCBELLIEHNE
B Mpecce 6narogaps CBOMM METOAAM OXOTbl, B CBS3W, C YEM VX 1 BCMOMHUAN. Kpome
TOro, UneHbl KOMaH/bl NOYTU He 06CY>KAanu pyrue acneKkThbl MPOMbICIA THNEHEN,
B YaCTHOCTMW, 3KOMOTNYECKUIA acneKT, NPUCTaNbHOE BHMAHWE, K KOTOPOMY Gbino
NPVBNEYEHO BO BPeMsl Tak Ha3blBaeMOro HalLleCTBUS THoNeHel B KoHLe 80-X rofios.

BeccnopHo, rpynna nwoaeid, K KOTOpbIM OTHOCATCA 3TU YyTBEPXKAEHUS, He Tak
BE/INKA, YTOObl CYUECTb, YTO BbICKA3bIBAHUS HE OKA3a/N BAMSIHASL HA KOHKPETHbIX
npeacTasuTeneld 3Toih rpynnbl. OTBETUMKM He HacTauBanl, YTO He YNOMUHaHWe
NMEH rapaHTUPOBa/IO AOCTATOUYHYH aHOHUMHOCTb. [aXke eci UMeHa 0T Ae/bHbIX
THONeHe60LEB U He YNOMUHANNCh, b0 ACHO, YTO UMENOCh B BUAY UMEHHO CyAHO
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XapmoHu. CnefoBaTenbHo, BCeX, KTO O6bll Ha 6GOPTY, MOXHO CuUMTaTb
OCKOPGMEHHbIMY 3TVUMMN YTBEPIKAEHNAMU. PaKTUUYECKU, OTCYTCTBIE UMEH UMENO
COBEPLUEHHO MPOTUBOMONOXKHbIA 3(hheKT. B 0TUeTe YNOMMHAOTCA TOMbKO
YeTBEPO U3 KOMaH/bl, YIMYEHHbIX B COBEPLUEHUM NPEeCTYNeHNiA. Ecnu 6bl B raseTe
Hanucanu 6bl UMeHa, rpynna noAo3peBaeMblx 3HAYNTENbHO Bbl YMEHbLIMNACK.

HecmMoTpAa Ha TO, YTO YyTBEPXKAEHNA NojnajaloT Mof cTaTbio 247 YT0NOBHOMO
KoZekca, CylleCTByeT He0OXOAMMOCTb [A0KasaTb, YTO OHU SBAAKOTCA
"He3akoHHbIMK" [rettsstridig]. Mo 3aTomy BOMpPoCy OTBETUMKM NPEASIOXKUIN Ha
paccMOTpeHne cyAa HeCKONbKO AoKas3aTeNbCTB. Bo-nepsbiX, ocnapuBaeTcsa TO,
YTO fAeNno 0 THoNeHe6oHOM npomMbicne B Hopeerun 6bi10, BO3MOXKHO, CaMbIM
60/MbLIMM raseTHbIM MaTepuasioM B 1988 rogy. Tak>ke ocnapmBaeTcs TO, YTO B
Takoi cuTyauun npecca [OMKHA MMeTb 6onblyld CBO6GOAY B3rNAL0B, YTOOLI
MMETb BO3MOXKHOCTb OCBETWUTb BCE acnekTbl fJena (C TOYKM 3peHus
06LLECTBEHHOIO NHTepeca). ...

CyL npuHAMaeT TO, 4TO 60nbwas cB0OOAA B BbIPA>XKEHWN MHEHWUS [OMKHA
MPUMEHATBLCSA ANA 06CY>KAEHNSI BONPOCOB, BbI3blBAOLLMX GO/bLLION OOLLECTBEHHbI
MHTepec. Takoe MHeHue oTparkeHo B cTaTbe 100 KoHcTuTyuum Hopserun u
HeoOXOAMMO B [eMOKpaTMyeCKOM o0OlecTBe. Tem He MeHee, CyLIeCTBYOT
HEKOTOpble oOrpaHnyeHus. Bo-nepsbix, Cya MMeeT B Buiy, YTO He0bXOAWMO
MPUHUMATDb BO BHMMaHWE HEKOTOpble YCNOBUS, OTHOCALLMECH K YACTHON >KNU3HU U
[JOCTOBepHOCTW. ... HeobxogMmo NOHMMaTb, YTO BCE OCMapuBaemble
YTBEP>KAEHNA NnofpasymeBal0T, YTO KOMaHAa XapMOHM COBeplUana He3aKOHHble
AeNCTBUA. DTO rMaBHast MbiC/b ra3eTHbIX cTaTen oT 15 1 20 nona 1988 roga.

Cyf, He HaxoAuT, YTO Mojavya 3TOro fAena B npecce, ocobeHHo 15 miong, 6bina B
NepByl0 Ouyepefb HampasneHa Ha TO, YTOObl BbI3BATb OOLLECTBEHHbI PE30HAHC.
Cyn 6orblue WMHTepecyeT YronoBHblA acnekT HacTosAwero fena. My6amyHoe
06Cy>KfeHe 3a W MNPOTMB THONEHEOONHOrO MPOMbICNa OCTAaNocb B CTOPOHE.
HeobxoauMmo Tak>Ke NMpUHATb BO BHUMaHWe (popMy, B KOTOPOW Obln NpenogHeceH
mMaTepuan. 3aronoBok 06 3TOM fene 6bl1 HameyaTaH KPyrnHbIM LIPUTOM Ha
nepsoii nonoce. Takue cnosa Kak "araTb" OblIM WCMNONb30BaHbl B O4HOM U3
3arofoBKOB nocregywolwmnx crarTen. Cya HaxoguTCa NOA BneyaTNeHWeM, 4YTO
nepBoHaYa/lbHbIM MOTUBOM ra3eTbl OblI0 NEPBO HaneyaTaTb CeHcauuto. VIMeHHo
CTaTbA Ha NepsoN MOMOCE MMEET CeHCaUWOHHbI xapakTep. He 6bino yaeneHo
[OCTaTOYHO BHUMAHWA 3aluTe [PYrux Mfel, 3aMellaHHbiX B 3TOW UCTOpUMN.
a3eTa 3Haa, YTO MaTepuas ABNAETCA CEHCALMOHHBIM 1, Takum 06pasomM, umena
BECKME OCHOBaHWSA My6/MKOBaTb €ro C OCTOPOXKHOCTHH0. XKYPHAIMCTY, rOCMNOANHY
PacTy, B Tene)OHHOM pasrosope € MuHUCTEpPCTBOM pPblOONOBCTBA,
NPeANoNO>KNTENbHO 13 nons, 6b110 CKa3aHo, YTO OTUET He NOAIEXKUT My6anyHON
ornacke. [puHumas 3TO BO BHWMaHwe, Cyn nonaraeT, 4YTO MaTepuaia
HeLOCTaTO4YHO A7 TOro, 4YTOoObl OnpaBLaTb MaHepy, B KOTOPOA OH Obin
MpenosHeceH.

Bo-BTOpbIX, oOcnapueanocb TO, 4YTO MybAMKaums KacaeTcs ofuunUaibHOro
JOKyMeHTa. CornacHo raseTe, LOKYMEHTbl Takoro poga AeffTCA 4OCTOBEPHbIM
NCTOYHUKOM WMHGOpMaLMK, HA KOTOPbIA MOXKHO NONOXKUTLCA. B 3TOM CMbIChe,
MO>KHO COCNaThCA Ha YacTb 3 cTaTby 253 YT0N0BHOrO Kogekca. Booblue rosops,
Cyf cornaceH, 4TO oguuua/bHble [LOKYMEHTbI [OMKHbI OblTb UCTOYHUKOM
VHGhopMauun AN >KYpHanUCTOB. HaCKONbKO OHWM XOPOLUM, Of4HAaKO, 3aBUCUT OT
06CTOATENLCTB. B HACTOALWEM [ene, razeTa 3Hana, YTO OTYET He NOAIEXKUT
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nyonn4HO ornacke no onpefdeneHHbIM npuunmHam. ocnoguH PacT Takxke 6bin
OCBEIOMNIEH O TOM, YTO COO6LUEHNE O TOM, YTO C >KMBbIX THI/EHEA canpaT
KO>KY, 3By4AT HenpaBaonogo6Ho. Cam rocnoguH PacT Aep>KUT OBel U MMeeT
npeacTasneHne 0 3a60e XKMBOTHbIX. He cMOTPA Ha 3T0, AeN0 MOAYYMNO LUNPOKYH
ornacky. B pAaHHbIX 06CTOSTENbCTBaX, MPeEdXKAe YeM HaneyaTaTb MaTepuan,
razeTa [0MmKHa bbina nccneaosaTb Aeno 6onee nogpobHo. Ho Cya HaxoauT, UTO
HMKaKOro paccnefoBaHusi NPOBeAEHO He Obino. B CBOMX MoKasaHusx, [eHepanbHbI
cekpeTapb Hopsexkckoii accoumauum CMW  ckasan, 4TO C TOYKM 3PEHMs
>KYPHaNNCTCKON 3TUKKM, ObIN0 HeXKenaTenbHO neyaTaTb 3asBieHne 0 TOM, YTO C
>KVMBbIX THONEHEN CAMPADT LUKYPY, ECNM rocnoaunH PacT 3Has, 4T0 3TO Henpasaa.

YTBep>KAeHnsi, OCHOBaHHblE Ha OTYeTe MHCNeKTopa, He nognajarnT nog YacTb 3
CcTaTbh 253. 3T0 NONO>KEHME ABNAETCA UCUHepPnbIBAKOLWUM. ...

OTBeTuMKM obpaTummcb K cTaTbe 10 KoHBeHUMW. B 3TOI CBA3M aKueHT Obin
cllenaH Ha TO, YTO HasblBaeTCsA "0OLIECTBEHHbIM WMHTepecoM”. Ero MO>KHO
onMcaTb KakK MPUHUMN  HEOrpaHWYeHHOM  CBOGOAbI  BbIPaXKEHWUS  MHEHUS
OTHOCUTENLHO fen, NPeACTaBNAwWmx 00LWecTBeHHbIM MHTepec. Ho Cyg umeeT
OCHOBaHWA nonaraTb, YTO paccMaTpUBaemMoe [eN1o 0T/IMYAETCS, Hanpumep, OT AeN
CaHngu Taiimc (Sunday Times v. the United Kingdom) nan JIHreHc npoTme ABCTpUK
(Lingens v. Austria).

MocnegHee [eno Kacanocb, B 4aCTHOCTW, CBOGOAbI MOAMTUYECKOR AUCKYCCUW.
[locnognH JIvHreHe, pefakTop >KypHana, UCMONb30Ba/l Takue BbIpa>KeHus Kak
HENPUKPbITbIA ONNOPTYHU3M, aMOPa/IbHbIA U HELOCTOWHbIA B CTaTbe O NPemMbep-
MUHUCTpPe bBpyHo KpailckoM. Takue Bblpa>KeHWUst SABNAIOTCA  OLEHOYHbIMU
CY>KJEHVUAMU U He CBA3aHbl C JakTamu Kak, Hanpumep, B pacCMaTpuBaeMOoM Jefe.
AundbchbamaLmoHHoe yTBep>KAeHWe, UMetolee (hakTUYeCKyt0 OCHOBY, He ABNSeTCA
HE3aKOHHbIM (CM. YacTb 1 cTaTbyM 253 ¥ YacTb 1 cTaTbu 249 YrONOBHOIO
Kogekca). B HacTosAWeM fAene OTBETUMKM MPU3HAIMCb, YTO 3a WCKIOYEHUEM
youicTBa OfHOW CaMKM THEHA, UM He Obl10 NPefoCTAaBNeHO HUKaKUX
[oKa3aTeNbCTB. TeM He MeHee, OblNO OCMOPEHO, YTO rocnoawH JInHaGepr caenan
HECKO/IbKO CHMMKOB, Ha KOTOPbIX Obl10 YOUTO HECKO/bKO CamMOK TpeHNaHACKUX
TioneHeil. He cmoTps Ha 310, Cya oueHuBaeT feno B uUenoM. YTo KacaeTcs
nyHkTa 2.1. 3asBNeHUA, TOYHO He ObIN0 [OKasaHOo, YTO yTBepXKAeHWe O6bIno
[IOCTOBEPHbLIM UM BEePOATHO AOCTOBepPHbIM. HanpoTws, rocnogvH PacT nonaran,
YTO YTBep>KAeHne Obl0 HeTOYHbIM. [ocnoauH JlnHg6epr w rocnogyH K.
npeicTasuin [Be pasnuuHble Bepcun. CornacHo NyHKTY 2.2 y Cyga HeT MpUyvH
[0BepATb rocnogvHy JInHaoepry 6onsiue, yem rocnoguty K. Cyz He HaxoguT Apyrux
[oKa3aTeNbCTB B N0Mb3Yy rocnoguHa JinHabepra.

UTo KacaeTca ybuiicTBa CaMOK, CMeACTBEHHas KOMUCCUA Ha CTp. 84 cBOero
[oKnafa yTeep>KgaeT: "Mbl NpULWLAK K BbIBOAY, YTO YTBepXKAeHus 06 youncTse
NATEPbIX CaMOK  TH/EHeld  HeobxoauMo  paccMaTpuBaTb  KaK  BecbMa
MasioBepOATHbIE . TeM He MeHee, Ha BOPTY XapMOHW AeACTBUTENbHO Hax04UNach
LLKypa CaMKW, Korja CyfHO BEpHYNoCb W3 sKcrneauumu. [YneH KomaHzbl, rocrnofuH
C.] obbacHun, 4TO [uneH KomaHgpbl, rocnognH H.] yéun TioneHeHka. B npegenax
BUAMMOCTM ero maTepu He 6bino. OHa nosBuUnacb Mo3xke u Hanana Ha H. OH
ucnyrasica v nonbiTanca yaapuThb €€ rapnyHoM Mo HOCY, HO yAap oKasauics CIULLKOM
CWNbHBIM, W Y Hee Hayana Teyb KPoBb. V13-3a KpOBOMOTEPU ee MpULLIOCh YOUTb.
3TOo oTHocuTcA K nyHkTy 1.5, Cyn nonaraeT, 4TO YTBep>KAeHWe [aeT
HenpasubHOE NpeAcTasneHWe 0 TOM, YTO MPOU3OLLINO Ha CaMOM fene. TO He
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03HayaeT, 4To Cyg HaxoguT, YyTO H. fAeiicTBOBaN He3aKOHHO. Ecim OH nmocTynun
TaKk B LUENAX CamMoOOOpOHbI, €ero fAencTsBus onpasfaHbl. Cya He 06s3aH
paccmaTpuBaTb 3TOT BOMPOC, MNO3TOMY [aHHOE YTBEP>KAeHMe He OyaeT
00BbSABNEHO HE3aKOHHbIM. [lpyrve yTBep>KAEHUSA, KacatoLlmecs caMOK THNEHeN, He
OblMM NOATBEP>KAEHbI AOKYMEHTanbHO. THoNeHe6oluUbl OTpuLalT, 4TOo ybuu
6onee ofHOW camku. B cBoem npusHaHuu rocnofguH JInHaoepr npuberaeT K
thoTorpadmam, KOTOpbIE, NO ero MHEHUIO, NOATBEPXKAAIOT ero 3assneHns. Ho oH
oTKasa/cs npefocTasnTb (hoTorpadun Ans OLEHKN 3KCnepTOoB. Yepes fAeHb nocne
ero gonpoca B cyfe B raseTe bnageT Tpomcé nosisunacb cTaTbsa C hoTorpaduen
caMok. ToneHe60iLbl YTBEPXKAAK T, YTO0 3TOT Kaap 6bin cHAT B 1987 roay, Koraa
Takoli npombicen 6bin paspelleH. Cya OCHOBbIBAET CBOE PELLEHNE HE Ha raseTHbIX
cTaTbsX, & Ha TOM, 4YTO WMEN0 MeCTO BO BPeMS [/aBHbIX C/yLUAHWIA.
CnenoBaTenbHO, JOMKHO OblTb OYEBWAHbIM, YTO Apyrne YTBEPXKAEHUS HeMb3s
paccmaTpuBaTb Kak AokasaHHble. bonee Toro, Cyf HeCKONbKO YAMB/EH OTKa30M
rocnofuHa Jlnnaéepra npegocTasnTb hoTorpacdum B cyae.

B 3akmouennn, Cyn oTMeyaeT, YTO Oblnv COOMIOLEHbI BCE YCNOBUA MPU3HAHWS
YTBEP>KAEHUN, NPOLMTUPOBaHHbIX B NyHKTax 1.1, 1.2, 1.3, 1.6, 2.1 n 2.2 3asBNeHWiA.
Bbipa>keHue, npouyTUPOBaHHOE B NyHKTe 1.4 He cuMTaeTCca AnddamalyoHHbIM,
TOrja Kak [OoCTOBEpHOCTb (ppasbl, MPOLMTMUPOBAHHOW B MyHKTe 1.5, Hawna ceoe
MO TBEP>KAEHNE B CyAe.

AN Hano>KeHus HakasaHus He TpebyeTcA 0O0bABNEHUS Y TBEPXKAEHWUA He
MMEKLMMN  3aKOHHOW cunbl.  Cyp 06CyaMT BOMPOC OTBETCTBEHHOCTW MpU
006CY>KAeHNN TPeboBaHNin 0 BO3MELLEHNN YObITKOB.

Ycnosus Bo3meLLeHus yuepba ycTaHoB/eHbl B pasgenax 3-6, nogpasgene 1 3akoHa o
BO3MeLLeHMn yuepba 1969 ropa (Skadeerstatningsloven, 13 utoHa 1969 roga, 26).
NcTubl TpebytloT TOMbKO KOMMNeHcauuy mopaibHOro Bpefa. OcnapuBaeTcs TOT
(haKkT, YTO raseTa Jo/mKHa 6blna 0CO3HaBaThb, YTO AeACTBOBaNA XaNaTHO U YTO
OyzeT cnpasefnvso, ecnm Cyf NpUCyaMT BO3MELLEHME MOpasibHOro Bpeaa. B cBoeid
oueHke, Cya Hano>KWT 6pemMs Ha CyLeCcTBOBaHWE XalaTHOCTU W [pyrue
obcToATeNnsCTBA. Takum 06pasoM, HeCKONbKO (PaKTOpOB OTHOCUTCA K
onpefeneHnio Bonpoca 0 KoMmneHcauun. C Touku 3peHns Cyga, raseTa nocrynuia
Hebpe>kHO. [lepen nybnvkaumell COMHUTENbHOrO MaTepuana OHa He Mnposena
COOCTBEHHOr0 paccnefoBaHusi, TpeboBasLUerocd B Tex obcTosTenscTBax. Cya
Bbipa3ui CBOE MHEHWIO MO 3TOMY BOMPOCY Bbllle. TeM He MeHee, YTO KacaeTcs
TpeboBaHNA 0 KOMMEHCALUMW, HY>KHO CUMTATbhCA C BAXKHOCTHIO Mep, NMPUHATbIX 4N
NpuAaH1a aHOHUMHOCTU. He ynoMuHaHue UMeH He 03Ha4yano, YTO YieHbl KOMaHAbI
He MOryT OblTb Yy3HaHbl. MOCKOAbKY ObIN0 4eTKO 0603HAYeHO HasBaHue CyaHa
XapMOHU, HETPYAHO ObI0 BbISBUTL YNEHOB KOMaHbl. HEKOTOpbIX THoeHebomLeB
3Ha/IN cocefn, 3HaKoMble, CeMbu U T.[4. MaseTa fomKHa 6bina 3TO y4ecTb. Tak uim
NHaye, He06X0AMMO 6bIN0 YHECTh, YTO CYLEeCTBYET peallbHbI PUCK, YTO NII0AEN, O
KOTOPbIX LA Peyb, MOXKHO /Ierko ono3HaThb.

Cyn cuMTaeT chnpaseq/MBbiM TO, 4YTO MCTUAM HEOOXOAWMO BbINIATUTH
KomneHcaumo. Wx TpeboBaHue onpaBfaHO TeM, YTO OCBELleHMe B raseTe
NPUYMHANO MM 6GECMOKOWCTBO M HaBpeauno ux penyTauun. Boobuie, BO Bpems
aKcneauumn B 3anagHyto yacTb CeBepHoro JleOBMTOro okeaHa, 6b110 3a6uTo 2 999
TioneHein. [a>ke ecnn n 6blM HEKOTOPbIE HE3HAYNTE/bHbIE HAPYLUEHUS MpPaBu
npombICNa, OTYeT rocnoauMHa JlMHa6epra npeAcTaBul WUCKaXKEHHYH KapTUHY
npoucweawero. Cyay nokasanocb, 4To, B LIeNOM, Npasuia Obiin BbINONHEHbI.
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UTo KacaeTcs BTOPOro 3asBuTens, pasgenbl 3-6 He06X04MMO paccMaTpuBaThb B
CBA3M €O CcTaTbeln 431 YronoBHOro Kogekca. PefakTop Obin B TO Bpems y cebs
[oMa 1 Obl/l He BMOHe 0CBEAOM/EH O NevaTasLeMcs maTepuane. TemM He MeHee, OH
cornacunca Ha nybnukauuio 3Toro mMatepuana. FocnoguH CTeHcaac He Npocu
0CBOOOANTL ero OT OTBETCTBEHHOCTU. COOTBETCTBEHHO, OH HeceT
OTBETCTBEHHOCTb 3a raseTHble CTaTbW. 3TO, B CBOKW 0uepedp, WMeeT
OTHOLLIEHMe K BONPOCY 0 KOMMeHcaLun.

CywecTByloT (akTopbl, CBAAETENLCTBYOWME B MOMb3y 60MbLOr0 pasmepa
KOMMeHcauymn: BO-MepBblX, HEKOTOPble YTBEPXKAEHUS B MNOArOTOBUTENLHON
paboTe, BO-BTOPbLIX, CTeNeHb OCKOPOUTENbHOCTM MaTepuasa U CTeneHb ero
pacnpocTpaHeHus. B 3TOR CBA3W HEOOXOAMMO 3aMeTWUTb, YTO [OCNOAMHA
JNnHpbepra 0653anm BbINNATUTb KadKAOoMY 13 MCTLOB No 10000 HOPBEXKCKMX KPOH B
BUE KOMMEHCALWN 3a HaHEeCceHWe MopasibHOro yulepba [cm. n.32 Bbiwe]. ... Ha
ONpeAeneHMn  CyMMbl  MOBAMANO  TO, YTO (aKTbl  MONYYAIU  LUMPOKOE
pacnpocTpaHeHve. MNMprHUMas BO BHUMaHWE, YTO 3TOT (hakTop Yy>Ke Obln yYTEH,
OH [O/>KEH UMeTb MeHbLUMIA BEC B feNe NPOTUB raseTbl. MiHaye KomaHga nonyyuna
Obl [ABOWHYIO KOMMEHCALMIO.

Bonee Toro, razeTa 3Hana, YTO MaTepuan CeHCALUMOHHbIA 1 YTO OAHO W3 3asBNEHUN
He 6bIN0 [OCTOBEPHbIM. [pyroi hakTop — hopma, B KOTOPOi Obli NpenogHeceH
mMaTepua, NOCKONbKY OYeBWUAEH TOT (haKT, YTO pefakuueinn He 6bI10 NPOBEAEHO
CBOE paccnefosaHue. Kpome TOro, raseTa He U3BMHUIACH 3a Ony6/MKOBaHWe 3TOro
mMaTepuana.

dakTOop, yKasbliBalowWmini B NPOTUBONONOXKHOM HanpasneHun, 3TO0, B 4aCTHOCTH,
TO, YTO YIeHbl KOMaHAbl UMeN BO3MOXKHOCTb BblpasTb CBOE MHeHVe. B obLuem,
[eno 0 THNeHe60MHOM NPOMbICNE 6bIN0 OAHUM U3 TPOMKMX Fa3e THbIX MaTepuaos B
1988 rogly. 9TOT (hakT MMeeT OnpefeneHHOe 3HaYeHne, XOTS 1 He 0CBOOOXKAAeT
raseTy OT OTBETCTBEHHOCTW. B cBeTe fJaHHbIX 06CTOATENLCTB, Cyf HE MOXKET
BUAETb, YTO [O/PKHO MMETb Ba>KHOCTb, YTO OTYETbl MHCNEKTOPOB 0ObIYHO
ABNAIOTCA Ny6NMYHbIMM JOKymMeHTamu. OTueT rocnoguHa JinHpbepra He Obin
paspeLleH 4na Ny6nnyHoro pasrnalleHms. Tak>Ke HeBa>KHO, YTO OTYET, B KOHEYHOM
uTore, 6bin1 HaneyaTaH B Fiskaren. 3TOT (PakT ObIN TOMLKO YNOMSAHY T, HO He OblIN
KOHKpeTU3MpoBaH Ha rnasHom cnywaHun. Cyfny He W3BECTHO O COfep>KaHuu,
ob6cTOoATENbCTBAX U T.4. PMHAHCOBOE COCTOAHME [NepBOro 3asBUTENSA] He UMeeT
3HayeHus. Cyfy cTano W3BeCTHO, YTO rasera B MOCNeAHNE HECKO/bKO /eT
Haxo4mnach B HECKO/bKO CTECHEHHbIX 06CTOATENbCTBAX. XOTS ee rofosoii 060poT
cocTasnsieT npumepHo 30 MUNSIMOHOB HOPBEXKCKMX KPOH.

Co0TBETCTBEHHO, KadKAOMY W3 WCTLOB [OMKHbI 3annaTuTb 11 Thicay
HOPBE>KCKMX KPOH B KauyecTBe KOMMeHcauun, u3 KoTopbix 10 ThicAd nnaTuT
raseta u 1 Tbicayy pegakTop. PefakTop BMecTe B raseTon HeceT
OTBETCTBEHHOCTb 38 CyMMY, KOTOPYHO OH [O/DKEH BbIMIaTUTh."

36. 18 mapTa 1992 roga 3asBuTeNu peLunan nogatb Ha anensisuuio 1 0bpatnanch B BepxoBHbIN
cya (Hayesterett), ytBepxxaas, uto OKpY>XHOW Cya AONYCTUA cyae6HYH0 owmnbky. 18 nons 1992
roga anennsunoHHbIA KOMUTET BEpXOBHOI0 Cy/a He paspeLunsi nogasaTb anennsuunio, nocumTas
0YeBUAHBIM, YTO >Kanoba He OyfeT y0BNeTBOPeHa.
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1. Mpoueaypb! gndhamaunmn Bo3dyLeHHbIe NpoTus apyrux CMI.

37. KomaHga XapMoHM Takxke B03byauna [feno 0 Auddpamaumy nNpoTtvMB Apyrux megma-
KOMMaHui, BKNtoYas rasety Aftenposten, ee pefakrtopa v XXypHanmcTa, OTHOCUTENIbHO CTaTby,
ony6nukoBaHHOW 22 utons 1988 roga no Bonpocy O THNEHe60MHOM rpombicie. [eno He
Kacasiocb ctatbi OT 16 utona 1988 roga, B KoTopoi Aftenposten Bocrpovssena yTBepXKaeHNS
rocnoguvHa JinHg6epra, ony6nnkoBaHHble Bnaget TpoMcé, O TOM, UYTO C >KUBbIX THO/IEHEW

cavpanm LLKypy.

PeweHnem oT 1 deBpans 1993 ropa opogckoi cyg Ocno OTKNOHWA UCK. TOpPOACKONA cyp
Hallesn, YTo, XOTA OcrapuBaemas CTaTbsi COAepXKana HECKOMbKO YTBEPXKAEHWUI O HapyLLeHMAX
MpaBu/1 NPOMbIC/IA TH/IEHEN, MaHEPY U3MTOXKEHNS MaTepMana Mo 3TOMy BOMPOCY Henb3s Ha3BaTb
"He3akoHHoR" (rettsstridig).

"opoackoi cya, inter alia, noCTaHOBWN:

"BnageT Tpomcé nonyynna oTuYeT rocnoauHa JlmHabepra B utone u onybnukosana
rNaBHyl0 cTaTbio 15 mona 1988 rofda, B KOTOPOW YTBEP>KAANOCh, YTO C >KUBbIX
TioNeHeid caupalT WKypy. CTaTbd Bbi3Baa OTKIMK BO MHOTMUX U3LaHUSX.
Hopee>kckoe TenerpagHoe areHTCTBO BbINyCTWNO CBOAKM O Aefie O THoNeHe60AHOM
npombicnie 15, 18, 20 n 21 wnona. Aftenposten Tak>ke cneguna 3a [efom, HO MHOroe
N3 ee maTepuasa OblI0 OCHOBAHO MMEHHO Ha 3TUX CBOAKaX. Bo BCTynneHun K
MepBoil cTaTbe, onybnnkosaHHOW B Aftenposten 16 utons, rosopuTcs: “"CTporas
KpUTUKa THneHeboiiues". B BeuepHeM BbiNycke OTMevaeTcs: “TroneHe6oMUpbl
[OMKHbI 06BACHUTBLCA". B yTpeHHeM HOMepe 0T 18 utofisi OXOTHUKM Ha THoNeHei
BbIpa3u/n CBOe MHEHWe Ha CTP. 4 nog 3aronoBkoM: "ToneHe60MLbl: Mbl HUKOra He
CAMpanu LKYPY C >KMBbIX THoNeHein". [ocnoguH KBepHMO ckasan raseTe, YTO Mbl
LLIOKMPOBaHbI 3asB/1eHNSAMI rocnoguHa JinHadepra o TOM, YTO Mbl CAUPaIN LUKYPY C
>KUBbIX TtofieHeld. OH UMeeT B BUAY, YTO rocnofiuH JInHaoepr HenpasuibHO MOHSN
CUTYyaunio BO BPeMsi OXOThbl Ha TH/EHE U COXKaNeeT, YTO B OTueTe nepes
MUWHUCTEPCTBOM PblG0/IOBCTBA KOMaHAy 00BUHAT. Bonee TOro, yTeep>KaaeTcH,
YTO Takoe 3asB/ieHNe HAaCTO/MbKO MPeyBeNyYeHo 1 0TOPBAHO OT PeasbHOCTH, YTO
HEKOTOpble THoNeHeboMLbl CUIbHO Ha Hero oTpearvposann. B TeyeHue 60 ce30HOB
OXO0Tbl, B KOTOPbLIX A NPUHUMAN y4yacTWe, Mbl HUKOTa He CAUPaIN LUKYPY C XKUBbIX
TIO/NEHEN, 3asB1SeT Brajenel, apKTUYeCKOoro cyfgHa, rocnognH Ako6beeH. ... 19 uona
Aftenposten ony6/MkoBasia MHTEPBbIO C WHCMEKTOPOM MO THNEHbEMY MPOMbICIY,
rocnogvHom HwunbcceHOM noA 3aronoBkoM “PasHornacus Mo rnosogy MeTOAOB
ybuwiicTBa THoneHen". 21 uond oHa onybnnkoBana CTaTbl, Ha3BaHHyl0 OTYeT O
TH0/1eHEO0HOM NPOMbIC/Ie COCTOUT U3 HeOKa3aHHbIX Y TBEP>KAEHUN ..." .

Mopgoas utor, Cya paccmaTpuBaeT [e/10 O THo/IeHe60HOM MPOMbICAE K Beyepy 21 ntons Takum
obpasom:

"OTueT rocnoguvHa JivHabepra Bbi3Bas 60MbLIOA MHTepec. Ero copep>kaHue
obcy>kaanocb  TloneHebouamy,  cygosnagensuyamMu M MUHUCTEPCTBOM
pblbonoBcTBa. MaseTa Aftenposten ony6nmkosana camble pasinyHble TOYKU 3PEHNUS.
HecmoTpss Ha OMpoBep>KeHWe OTYeTa, CAeNaHHoe TloneHebouamn 1
MWHUCTEPCTBOM pPbIOONIOBCTBA, €ro Ccojep>kaHve He Obl10 3PGEKTUBHO K
06BEKTVIBHO ONPOBEPTHY TO.
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[loknag Aftenposten oT 22 uiona 03Hayan NPOAOA>KEHWE HA4YaTOoi AUCKYCCUMM MO
MoBOAY OXOTbl HA THoNeHel. FocnoguH JinHabepr xoTen 0TpasuTb KPUTUKY CBOErO
OTyeTa MOCPEACTBOM raseTHbIX CTaTeld C MCNoAb30BaHWEM (DOTOrpaduii.
Auckyccms  mpogon»kanacb W ecTecTBeHHO, 4TO Aftenposten npepocTasuna
rocnofuHy JinHabepry BO3MOXKHOCTb BbICKa3aTb CBOE MHeHue. Cyj nonaraeT, 4To
cTaTbs B raseTe Aftenposten cogeiicTBOBas1a fAalbHENLLEMY Pa3BUTUIO AUCKYCCUMN.

3no>keHne maTepuana B Aftenposten sBnsie TC 06beKTUBHLIM, CHaNaHCPOBaHHbLIM
MHEHVeM B 3aWyTy oTuyeTa rocnoguHa JinHabepra. B cTaTbe npefocTasneHbl
[0OKa3aTeNbCTBa, BbIABUHYTbIE rOCMNOAMHOM JIMHAGEProm B 3aWWTy CBOEro
OTYeTa, 3Ta CTaTbAd ABNAETCA Ba>KHbIM 3EMEHTOM B AUCKyCCUM O
TioneHe60MHOM npowmbicre. Aftenposten obpaliaeT Hanbonbllee BHUMaHWE Ha
3aKOHHOCTb CYLLEeCTBYIOLWMX MeTOLOB THIEHEOOMHOro NpoMbICNa U He >KenaeT
noasepraThb THNeHebolLEeB ny6/M4HOMY OCY>K/EHUIO nocpeacTBOM
30HAMEepPeHHOro raseTHoro marepuasa. ITOT MaTepuan, O0YEBUAHO, Henb3f
CpaBHMBaTb CO CTaTbeil, HaneyaTaHHo B BrageT Tpomcé 15 uona 1988 ropga.
CyL TaKk>oKe nogyepkveaeT, 4TO Aftenposten Hanpsmyl WCMoMb3yeT rocnogvHa
JNnHpbepra Kak UCTOYHMK MHGhOpMaLmMi. XOTS 3arofioBoK BKyne ¢ (hoTorpagusamm
npegnonaraeT, 4YTO WMENM MECTO HapyweHus npasuil W >KeCTOKOCTb Mo
OTHOLWEHNIO K >XMBOTHbLIM, 3TU HapyLeHUs He BbIABAratOTCA Ha MEpPBbIA MaH.
a3eTa cocpefoTauMBaeTCA Ha fene 0 THeHeboMHOM npombicie. Heobxogumo
Tak>Ke 3aMeTUTb, YTO Ha CNeayoLWwmin leHb OXOTHMKaM 6blna jJaHa BO3MOXKHOCTb
Ha BWAHOM MeCTe OMpoBeprHyTb OTYET MHCNEKTOpa. OTO MNOKasbiBaeT, 4YTO
“Mena MecTo AMCKYcCUsi No Aeny, npefcTasistoweMy 00LEeCTBEHHbI UHTepeC, B
KOTOpPOM MNPOTWBOMONOXKHLIM CTOPOHaM, B Hafne>kalleii maHepe, Obina faHa
BO3MO>KHOCTb BbIpasuThb CBOe MHeHue. MaTepuan Aftenposten no geny o npombicne
TIONEHe XapakTepu3yeTcsi B3aMMHOCTbi0: "Aftenposten cunTaeT, 4TO cnefosana
3TOMY NPUHLMMY, NO3TOMY C >XYPHAIUCTCKOW TOYKM 3peHus, maTepuan oT 22
NIONSA He Bbl3blBAET HapekaHwii". Cyp cornaceH ¢ TOYKON 3peHns raseTbl, 0CO6EHHO
YUMTbIBasA CUTYyaLuMi, KOTopas cnoXkunnack paHee, fo 22 nonsa."

CyL He HaxoguT nNPUYMH NPOBEpPATb Ha/MuMe [0KasaTensCTB B rasere Aftenposten.
CnepactBeHHasi KOMUCCUS B CBOEM [OK/aje Mpulia K BbiBOAaM, UYTO MpaBuna Oblin SIBHO
HapyLleHbl. Ha cTp. 101, Komuccus 3aaBnserT:

"Mbl He MO>XeM He OTMeTWUTb, YTO BO BpemMsA paccMaTpPMBAeMOro nepuoaa
BbINO/IHEHNE TMpPaBu/l OXOThbl XapaKTeEPU30BaIMCb HECKO/IBKMMW HEAOCTaTKaMN,
KOTOpbIE, B LLIENOM, HE ABNAKTCA HE3HAYNT E/IbHLbIMN.

Mocneaytowme 06CTOATENLCTBA, Takum 06pasom, nokasbiBalT, 4T0o Aftenposten
JoKazana 3asBfeHus 0 TOM, 4YTO npaBuna Hapywanmcb. OTYeT rocnoguHa
JInHg6epra He ObIN CepPbe3HOW Hay4yHO-MUCCNeAoBaTENLCKON paboTon U cogep>kan
60/bLLOE KONMMYECTBO HETOYHOCTEN, HO CrpaBefMBOCTbL HEKOTOPOM ero yacTw
Oblna foKasaHa.

CooTBeTCTBeHHO, CyA 3aKnoyaeT, YTo MaTepuan Aftenposten He NPoTUBOPEUM
3akoHy. OH He COEP>KNT KaKnX-11nb0 He3aKOHHbIX AnddaMaloHHbIX 3asBieHnit. "

BepxoBHbIM CyOM He Oblfa Y[AOBMETBOPEHA anennsums YIeHOB KOoMaHAbl. WX >kanoba Ha
KOMMEHCaLMIO 3a MOpasibHbIiA yep6 6biia Takke 0TBeprHyTa BbiCOKMM CyaoM diiacuBaTuHra
(lagmannsrett) pewueHrem ot 6 mapta 1995 roga.
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38. 4 aBrycta 1993 roga, B AabHeNLLe npoueaype auddamanm, Havator KOMaHAoN cyfaHa
XapmoHn, opogckon cys Ocno 06bABWM He3aKOHHbIM YTBEPXKAEHME O TOM, UYTO C XMBbIX
THONEHEW caMpanu LWKYpY, 4To 6b110 nepefaHo HOpBEXCKOW BelaTenbHOW kopnopauueid 16 1
18 nionga 1988 ropa.

1. NpnmMmeHnMoe HauMoHaUTIbHOE 3aKOHOAATE/IbCTBO

39. B HOpPBEXCKOM 3aKOHe 0 Audhamauym UMerTCs TpY BuAa pearvpoBaHUS Ha HE3aKOHHYHO
AnbhamaLmio, a UMEHHO Ha/IOXKEHWE HakasaHWs MO0 CTaTbe YTOMI0BHOIO KOAEKCa, CyAeGHbIN
npukas no cratbe 253, 00bABNAIOLWLEN AMddaMalMOHHOe 3asB/IEHNE HE MMEOLMM 3aKOHHOM
cunbl (mortifikasjon) v cyfebHbIn npuka3 No 3akKoHy 0 KoMMeHcaumm 3a yuep6 ot 1969 roga,
Mpy KOTOPOM HEOOXOAMMO BbINAATUTL KOMMEHCAL M0 MOTepreBLUei CTOpoHe. B faHHOM pene
paccMaTpuBaI1Ch TO/BLKO ABa NOCNefHUX BUAA.

40. Mo ctatbe 253 YTONOBHOIO KOAeKca, AnddamalmoHHOe YTBEPXKAEHWE, KOTOPOe ABMAETCA
He3aKOHHbIM 1 [OCTOBEPHOCTb KOTOPOro He 6bl1a AoKaszaHa, MOXET ObITb 00bABNEHO CYA0M He
VIMEIOLLMM 3aKOHHOIA cusibl. B cTaTbe roBopuTCS:

"1. Korga CcywecTByeT [0OKa3aTeNbCTBO MPaBAMBOCTU 3asBleHUs, U Takoe
[0Ka3aTeNbCTBO He ObINO NpPeACcTasNeHo, MNOCTpajasllas CTOPOHA MOXKET
noTpeboBaTb OOBLABATDL 3asBNEHME HE VMEKOLIMM 3aKOHHOW CWUMbl, €CN UHOE He
npegycMoTPeHO 3aKOHOM".

Takoe 3asiBNEHNE NPUMEHUMO TO/IbKO OTHOCUTENIbHO (PaKTUYECKMX YTBEPXKAEHWIA, MOCKOMbKY
MCTMHHOCTb OLIEHOYHbIX CY>XKAEHWIA HeloKasyema.

X0Tsl MOMoXeHne 0 cyae6GHOM MpUKase, OOBLABNSIOLLEM 3asBNEHVE HE WMEHOLLMM 3aKOHHOM
CWNbl, COAEPXKUTCS B YTOMOBHOM KOAEKCE, TaKOl NPKKas CYMTAeTCs HE YTrOMI0BHOW CaHKLMeN, a
Cyfle6HbIM peLleHVeM, YCTaHaB/MMBAOLWMM (haKT, YTO OTBETYMKY He YAanochb [0KasaThb
[O0CTOBEPHOCTb YTBEPXKAEHMS W, TaKMM 06pa3oM, pacCMaTpuBaeTCs Kak CPeACTBO CyAe6GHOM
3aLUMTbI, OTHOCSLLIEECS K FPaXXAAHCKOMY MpaBy.

B nocnegHue rogbl B HopBernm mMHoro o6cy)Xaanocb, HyXHO /i1 OTMEHUTb CPEACTBO 3allyThbl
MyTeM MPU3HAHMA He MMEIOLMM 3aKOHHOM CW/bl, KOTOPOE CYLLeCcTBOBa/I0 B HOPBEXCKOM
3aKoHOZaTeNbCTBe C 16 BeKa U KOTOPOe MOXHO TakXe HaTu B 3akoHax [daHun n Vicnangmu. W3-
3a TOro, YTO 3TO CUMTAETCA C/IMLIKOM MATKOM caHKumei, HopBexcKas accoumaums peakTtopos
Bblpa3sunia XenaHne cCoxXpaHuTb ero.

41. Ycnosus, ycTaHaBNMBaroLWme OTBETCTBEHHOCTb 3a Anddhamaunio, onpeaeneHbl B rnase 23
YT0N0BHOr0 KoAeKca, CTaTbd 247 KOTOPOro rNacuT:

"CTaTbs 247. J1to6oii 4enoBek, KOTOpPbIN CIOBOM UMK AEACTBUEM MOXKET HaHECTW
OCcKopb6/ieHne LO6POMY UMEHM 1 penyTauun LpYyroro YenoBeka Uv nofBeprHeT ero
HEHaBUCTW, NPE3PEHN0 UM NoTepe [OBepUs, HEOOXOAUMBIX B €ro MOMOXKEHUN K
paboTe, WM TOT, KTO SABMSETCA COy4aCTHUKOM B 3TOM, OyaeT HeCcTw
OTBETCTBEHHOCTb B BuUAE WTPadoB WAM NNLWEHNS CBOOOAbI Ha CPOK, He
npeBbIWakoWMin ogHoro roga. Ecnm gudpcpamaums mmena mecTo B neyaTu UM Ha
TEeNeBnAEHNN WA NMPU OCOBEHHO OTArYaloWMX 06CTOATENbCTBAX, MOXKET OblTb
MPMMEHEHa CaHKLWMs Ha CPOK, He MPeBbILLAoLLMIA ABYX NeT."

42. OrpaHuyeHve MNPUMEHEHUS CTaTbl 247 nNpsSMO BbITeKaeT W3 TpeboBaHWSA, 4TOOLI
yTBepXAeHNe Obl10 "He3akoHHbIM" (rettsstridig). MockonbKy 310 TpeboBaHMe COLEPXKUTCH B
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cTatbe 246, ctaTba 247 Oblna UCTO/IKOBaHa BepxoBHbIM Cy[OM Kak cofepkaliasd 3To
TpeboBaHMe.

B rpaxgaHckom gene, KacatowleMcs f0CYAe6HbIX Ny6nnKaumin raseTbl, BepXoBHbIn Cyf peLuunn
B MO/1b3Y raseTbl, MoNarasch Ha rapaHTMPOBaHHON MPaBo CyAeOHOro penopTaxa, CYMUTatoLLErocs
3aKOHHbIM  (rettsstridsreservasjonen), [Jaxe €eCcnM  ocCrapvBaeMble  BbIpaXXeHUs  Oblnn
anhamaumoHHbiMK. Cyf, NOCTAHOBWU/I, YTO B OMpPeAeNieHnn rpaHuL, orpaHMyeHuns, B NepByto
oyepedb CneayeT yuMTblBaTh, BbI3bIBAIO /1M AaHHOE [0 O6LUECTBEHHOW WMHTEPEC C TOYKM
3peHMst MOAHSATON NpPo6/emMbl M BOBMIEYEHHBIX B HEro CTOPOH. bonee TOro, Heo6xo4Mmo
YUMTbIBaTb KOHTEKCT, Ha (JOHe KOTOPOro Obinn chenaHbl YTBEPXAeHUs. Kpome TOoro, OYeHb
BaXXHO, Oblna /i MH(OPMaLLMs NpeSCcTaB/eHa B COOTBETCTBYHOLLEW cO6aaHCMPOBaHHOM MaHepe U
HaleneHa Ha ocBelleHne cyTi gena u npeameta cnopa (Norsk Retstidende 1990, p. 636, at p.
640).

43. JanbHeilmne orpaHNYeHnst NPUMEHEHNS CTaTbl 247 coaepxaTcs B cTaTbe 249, B KOTOPOWA,
MPUMEHNTENIbHO K JaHHOW CUTYyaLmK, roBOpUTCA:

"CTaTbs 249.
1. HakasaHue no cTaTbaM 246 n 247 He MOXKET OblTb HANOXKEHO, ecnu
npeAcTaB/eHbl [loKasaTenbLCcTBa [lOCTOBEPHOCTU ocnapuBaeMbIx

AndbhamaLMoHHbIX 3asiBNEHMIA"

44. OTHOCUTENbHO 6pemMeHW [oKa3blBaHUA N0 4yactu 1 cTatb 249 K nuly, KOTOpPbIR
pacnpocTpaHseT nopoyvalyme CBefeHWs, MPUMEHAIOTCA Te XXe TpeboBaHMs, YTO U K aBTopy
TaKoro yTBepXAeHus. HoOpBeXCKOe 3aKOHOAATEeNbCTBO He AaeT YETKOro YKasaHusi, KakKoM
CTaHAapT [O/DKeH MPUMEHATLCA: YrOfIOBHOMO MpaBa O [0Ka3aHHOCTU 6e3 [0CTaTOYHbIX
OCHOBaHWIA COMHEBATLCA B JOCTOBEPHOCTU [0Ka3aTe/IbCTB UM CTaHAapT 6asiaHca BepOSTHOCTM
rpaXX4aHCKOro npasa. 3asaBUTE/IN B KayecTBe Mpumepa NpvBen pelleHve BepxoBHOro cyfaa, B
KOTOPOM OH MOAJepXXa CTaHAapT, MPUMEHEHHbIN HUXXECTOALLMM CYOM, B YIO/I0BHOM fene 0
KfieBeTe OTHOCUTE/NBbHO BbICKa3blBaHWI Ha TeNEBUAEHUW U B raseTe O TOM, YTO MPaKTUKYHOLWMIA
YaCcTHbIA afBOKaT MOPEeKOMEH0Ba/I CBOEM Cyrnpyre COBEPLUUTb HaOroBoe HapyLUeHue,
CBAI3aHHOE C MPOAaXen COBCTBEHHOCTW. B CBA3M C Cepbe3HOCTbIO HapyLUeHWs, Cyj cuyen
BO3MOXHbIM  MPUMEHWUTL TakKo Ke CTaHAapT [OKasblBaHWs, KakKOM MNpPUMeEHsieT K
rocyfjapCTBEHHOMY OOBWMHMUTE/NO B YrO/IOBHOM MNPOLIECCE MO YK/IOHEHUIO 00 ynsiaTe Haloros.
Begylwime pa3pabOTUMKM 3aKOHOB MoOfaralT, 4TO ChpaBefnvBOCTb — AvdhamaloHHOro
06BUHEHNA B BOPOBCTBE [0/KHA ObITb [OKa3aHa Mo TOMY >Xe CTaH4apTy, YTO nNpu 06BUHEHUM
Nno yronoBHoMy fyne o BopoBcTBe. o cnosam npodeccopa ManaHga (Mealand), 66110 6bl
pa3yMHO YBeNMyuBaTb 6pems [0Ka3blBaHUA COOTBETCTBEHHO CEPbE3HOCTU AW((amaLMOHHOro
yTBepXaeHus. Mpoteccop AHAeHac (Andengs) n npoteccop bparxonbm (Bratholm) BbipaxaroT
MHEHWE, 4TO, XOTA MOryT OblTb BECKWE TMPUYMHbLI 1S HANIOXKEHWUA CTPOroro 6GpemMeHu
[OKasblBaHUA B [efnax O K/eBeTe, B OMpeAeneHHbIX YCN0BUAX MOXET ObiTb OnpasfaHo
NMPYIMEHeEHNe MeHee CYpOBOro CTaHAapTa, Yem B YrONOBHbIX [efax, Hanpumep, Korga Xeprsa
Bena cebs B OCOGEHHO MpefocyauTensHOM MaHepe (cMm. H.J. Meland, Arekrenkelser,
Universitetsforlaget, 1986, ctp. 178-79; and J. Andengs and A. Bratholm, Spesiell strafferett,
Universitetsforlaget, 1983, cTp. 196).

PA3SBPATE/IbCTBO B KOMNCCUIK O NMPABAM YEJIOBEKA.

45. 10 ceHTs6ps 1992 roga bnaget Tpomcé n rocnoguH CTteHcaac noganu »xanoby (21980/93) B
Komuccuto no npasam yenoseka. OHWM ocnapvBann pelueHne OKPYXXHOro cypga, 3asBiss o
HecnpaBea/IMBOM  BMeELLATE/IbCTBE B WX MpaBO Ha CBOOOAY  BbIP@KEHUS  MHEHWS,
rapaHTMpoBaHHOe cTaTbel 10 KOHBEHLMM, YbW NONOXEHWUS bl HAPYLLEHbI.
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46. 26 masa 1997 roga Kommuccusa obbasuna xanoby npvemneMoii. B cBoem goknage ot 9 mons
1998 roga (bbiBwasa ctatbd 31 KoHeeHuuu), Kommuccus npuiuia K BbIBOAY, YTO MMENI0 MECTO
HapyweHue ctatb 10 KoHBeHUuuM (24 ronoca npotuB 7). TlONHbLIA TEKCT AOKnaaa,
BK/IOYAIOLLIEr0 COBMafatollee MHeHVe U [Ba 0COObIX MHeHWsi, MpUBEAEH B MPUIOXEHUN K
[aHHOMY peLleHutO.2

SAK/TIOUNTEJIbHBIE OB BACHEHUA B CY .

47. Ha cnywaHunn ot 27 auBapsa 1999 roga MpaButenscTBO noTpe6osaso oT Cyda npusHaTb
(baKT OTCYTCTBUA B JAHHOM [efie HapyLueHns ctatbu 10.

48. 3asBuTeNn, B CBOK o4epedb, obpatmnmce K Cyay C npocb60il NOATBEPAUTL HapyLLEHWe
cratbn 10 1 NpefoCTaBMTb UM CMPaBesIMBOE BO3MELLEHME MO cTaTbe 41.

NMPABO
I. Mpeanonaraemoe HapyLleHne ctaTbn 10 KOHBEHLMN.

49. 3asBuTenun obxkanosanu peweHne Hopa-Tpomckoro OKpy>XHoro cyaa ot 4 mapta 1992 rofa,
NPOTUB KOTOPOro BepxoBHbIV Cyf He paspewwmnn nogatb anennsumio 18 wond 1992 roga w
KOTOpOe SBUJIOCb HecrpaBes/IMBbIM BMELLATEIbCTBOM B NPaBO Ha CBOOOAY BbIPaXKEHNA MHEHUA
no ctatbe 10 KoHBeHUMK, KoTopas npeLycMaTpuBaeT:

«1. Ka>kfblii MMeeT npaBo CBOGOAHO BblpaXkaTb CBOE MHeHWe. STO Npaso
BK/IOYAET CBOGOAY NPUAEP>KMBATLCS CBOEr0 MHEHUs 1 CBO6GOAY MNofyy4aTb U
PacnpocTPaHATb MHGopMauuio 1 uaen 6e3 Kakoro-nMbo BMellaTenbCTBa CO
CTOPOHbI NY6NNYHBIX BNACTEl U HE3aBUCKMO OT FOCYAapPCTBEHHbIX FPaHuL. ..

2. OcyulecTB/eHne 3Tux ceobos, HanararoLee 06493aHHOCTU U OTBETCTBEHHOCTb,
MOXKET OblTb COMPAXKEHO C OnpefeNieHHbIMY  (DOPMa/IbHOCTSAMU, YCNIOBUAMMU,
OrpaHNyYeHnsMN NN CaHKLMAMU, KOTOpPbIE NPeayCMOTPEHbI 32aKOHOM 1 HEOOXOAMMbI
B [eMOKpaTWYecKOM O06LlecTBe B WHTepecax HaLMOHa/bHON 6e30MacHOCTM,
TeppuTOpUaNbHON  LUENOCTHOCTW  WMAM  OOLLECTBEHHOTO MOpsAKa, B Lensx
npeaoTBpaLLeHnss 6ecrnopsakoB W NPecTYNeHWd, AN OXpaHbl 340pPOBbS U
HPaBCTBEHHOCTW, 3aWMThbl penyTauyum wim npas ApYrux uu, nNpefoTBpaLleHns
pasrnawleHns uMHopMauyn, MNONYyYeHHON KOH(UAEHUMaNbHO, wnn  obecneyeHus
asTopuTeTa 1 6eCcnpucTPacTHOCTV NPaBOCYAUS».

50. 3asBUTENN PaCLIEHWIN OCMapVBaeMble Mepbl Kak BMELLATE/IbCTBO FOCYJapCTBEHHbIX OPraHoB
B OCYLLECTB/IEHME WX MpaBa Ha CBOGOAY BbIPAXKEHUS MHEHWs, rapaHTUPOBAHHOIO B MepBOl
yacTu cTtatbum 10. Kpome TOro, He OCMapuBanoch TO, YTO TaKOE BMELUATENbCTBO 6bIO
MpeaycMOTPEHO 3aKOHOM W MPecneoBasio 3aKOHHYHO Lefb, @ UMEHHO 3aliMTy penyTauuy unm
npaB APYrvX MWL, W, TakuM 06pa3oMm, OHO GblO [OMYLIEHO MO ABYM M3 Tpex KpUTepueB
060CHOBAHHOCTM TaKoOro BMeELLATeNbCTBa, COrNacHO BTOPOI YacTu cTathbi 10. Cypa cornaceH ¢
TaKUMU BbIBOJAMMU.

PasHornacms B pacCMaTpvBaeMOM fefie KacaroTCsi TPeTbero KpuTepusi 0 TOM, YTO TaKoe
BMeLLUATeNbCTBO [O/KHO 6blTb HEOOXOAMMbIM B [EMOKPaTUYECKOM O0O6LLecTBe. 3asBUTENN W

? Mpumeyanua CekpeTaps: V13 NpakTUUECKUX COOBPaXeHWii JaHHOe NPUoXeHWe GyaeT COMpoBOXAATb TOMLKO
OKOHYaTe/IbHYH OMy6/MKOBaHHYIO BEPCUIO peLleHns (B OULMANbHBIX OTUeTax M3GpaHHbIX pelueHnid Cypaa), Ho
Konws oTueTa KomMuceum MoxeT 6bITb nonydeHa B Cekpetapuate Cyga.
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Komucenst yTBepXKatoT, UTO 3TO YC/OBUE He OblN0 BbIMOMHEHO, W cTaThsl 10 TakMM 06pa3om
6blna HapyLlueHa. MpaBUTeNbLCTBO ONPOBEPrao 3TO 3asiBNIEHNE.

A. AprymMeHTbI CTOPOH.
1. 3agButenu n Komuccus.

51. Ona Komwuccun, € KOTOpPOW 3asBUTENN MO CYLLECTBY COrMIaCUINChb, OCMapuBaeMble
yTBepXaeHna B bnageT Tpomcé, OCHOBaHHbIe Ha OTYeTe rocrnoavHa JinHgoepra, OTHOCUIUCH K
[ieny, Bbi3BaBLUEMY Cepbe3Hblii 0OLEeCTBEHHbIA MHTepec. [1aBHON LeNiblo Pas/NYHbIX CTaTen
ObIN10 He HAaBPeAWTL PenyTaummn TeX, KTO OCYLLECTBAN OXOTY Ha THO/IEHEN, a HayaTb AUCKYCCUIO
0 BbDKMBAHWW TIONIEHEN MPU CYLLECTBYIOWMX MNpaBuiax OXOTbl M 06 OTMEeHe TeX npasBul,
KOTOpble HAHOCAT Bpes, 3TOMY MPOMbICAY.

OcnapvBaemMble 3asB/ieHMst OblNM HanpaefieHbl NPOTMB 7 K3 17 4neHOB KOMaHAbl CyaHa
XapMOHU, XU NpK BOCMPOM3BEAEHNM OTYHETa UX UMeHa Oblnv onylueHbl. Mybnnkaums oTyeTa
rocrnofvHa JinHabepra B exxegHeBHVKe bnaget TpoMmcé onepeaunia npocbOy YneHOB KOMaHLbl O
Ny6/IMYHOM HepasrialeHmn JaHHbIX 3TOro oTyeTa.

B Ayxe puanora, 3asBUTENM NPUINAacUAM  UYNEHOB KOMaHAbl XapMOHW W HEKOTOPbIX
npeacTaBuTeNeil MpaBUTENbCTBA U MPOMbICNA THOMIEHE MPOKOMMEHTVPOBATL YTBEPXKAEHNS
rocnofuHa JInnaéepra 1o v Noc/e TOro, Kak 0TYeT Bbl1 0ny6/IMKoBaH B raseTe bnageT TpoMcé.

Hanee Komuccua nopyvepkHyna, 4vto, Kak NpeacTaBUTENN MpPecchl, 3aABUTENN VMMENN NpaBo
nosaratbCA Ha OTYeT rocnoguHa JinHgbepra, MOCKO/IbKY OH BbICTYMal B KayecTse
Ha3Ha4YeHHOro MUHUCTEPCTBOM OPULNANBHOIO NNLA U ero 0TYeT OTHOCWU/ICA MMEHHO K paboTe
Ha 60pTy XapMoHK (CM. n. 7 Bbiwe). Ho Korja 3assuTenert NONPOCUN AoKasaTb UCTUHHOCTb
3asBfieHnin rocnoguHa JinHabepra (cm. n. 35 BbIWe), OHW CTONKHYAUCL C TPYAHOW, faxe
HepaspeLunMoNn, 3aaaqe.

OcnapvBaeMoe BMeLLaTe/IbcTBO (Mepbl, MPeANPUHATbLIE HAUMOHANbHBIMK BNacTAMU) He MOT/10
NPUBECTU K KaKOM-NMBO YCMELIHOI 3alMTe penyTaummn 1 npas THONEHE60MLEB, NOCKO/bKY, BO-
nepBbIX, 40 BbIHECEHMS pelueHns OKPY>XXHOro cyaa OT4YeT rocnofuHa JInHg6epra Haxoguncs B
neyatn yxxe nontopa roga v 6bin 06HapogoBaH (6e3 COKPbITMS IMYHOCTE OXOTHWKOB) B
HECKOMbKMNX APYTnX U3faHnsX, BKIKYas AoKa CNeacTBEHHOM Kommncemm (CM. n. 31 Bbille); BO-
BTOPbIX, MOPSIKWU YCMEWHO OCMOPWUAM HECKOMbKO YTBEPXAEHWIA M3 OT4YeTa roCnoavHa
NnHp6epra n Havanu npoueaypy Auddamaumm NPoTUB Hero (CM. M. 32 BbILLE).

52. 3adBWTENIM  HacTavBa/IM Ha TOM, 4TO peweHne OKpYyXHOro cyga 0Obino
HENpPOoMopUMOHa/IbHbIM B TOM CMbIC/IE, 4YTO paccMaTpuvBaemble YTBEPXKAEHUA He Oblnu
paccMOTpeHbl B 60/1ee LUMPOKOM KOHTEKCTe MPOTUBOPEUMA, KacatoLMXCs MPOMbIC/IOBOM
akcneguuun (cm. n. 29-30 Bbiwe). OT4YeT rocnoguHa JinHabepra Obl1 Npu3BaH MOALepXKaTb
THONIEHEebO0MLEB, @ HE HAHECTU Bpes X penyTauuu.

OcnapuBaemMble YTBEPXAEHWA He KacaloTCA YaCTHOM >KM3HW ntofei. bpems p[okasbiBaHUA
OTBETUMKA MO Yro/oBHOMY feny, rae Obino BblABMHYTO TpeboBaHMe OObABUTL OTYET He
VIMEIOLLMM 3aKOHHOM CWNbI, BbIN0 Ype3MepPHO CTPOrUM (CM. M. 44 Bbilwe). JIOKHOCTb HWU O4HOrO0
3 OCNapyBaeMbIX YTBEPXAEHNI He Oblna fokasaHa (CM. M. 35 BbiLLe).

2. [paBnNTENBLCTBO.
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53. TMpaBUTENBLCTBO MOAYEPKHYNO, UYTO HACTOsALee [efi0 KacaeTcs KOH(AMKTa [ABYX Mnpas
4esioBeKa - C 0HOIN CTOPOHbI, MPaBO Ha CBOOOAY BbIpaXKEHWUS MHEHUSA, C APYroi CTOPOHbI, Npasa
NHAMBUAYYMA Ha 3aLLMTY OT He3aKOHHbIX HanafoK Ha ero YecTb W penyTauuto, nocnesHee u3
KOTOPbIX MOJIHOCTbIO rapaHTMpoBaHoO CT. 17 MexayHapogHoro lMakta O rpaxaaHCKux W
NONNTUYECKMX NpaBax 1966 roga.

[MpaBUTENBLCTBO OCMapvBano, rfaBHbIM 06pa3om, TO, 4to bnager TpoMcé MHUUMMPOBAIO
Cepbe3sHble HamagKn Ha penyTauuio U YecTb THO/IEHeO0EB, NPenofgHecs matepuan 06 oTyeTe OT
15 wmona 1988 ropa B CeHCaUMOHHOM MaHepe Y BOCMPOM3BEAA Cepbe3Hble O0OBMHEHMS B
YKECTOKOM N HEe3aKOHHOM MOBefeHUN BO BpeMsi 0XOTbl (CM. n. 12 Bblwe). He ocnapwsas ToT
(haKT, UYTO THO/MIEHWI NPOMbICEN CTa/l NPeAMeTOM O6LLEeCTBEHHOro MHTepeca, MpaBUTENbCTBO
yKasasio, 4To raseta Morsia Obl NPUHATL yYacTue B 0OLLECTBEHHOI MOIEMUKE MO 3TOMY BOMNPOCY,
He KPUTUKYS NepCcoHasIbHO YNeHOB KOMaHAbl XapMoHW. OcrapuBaeMble BblCKa3blBaHWUSA Obln
Hanpas/ieHbl  MPOTUB  HEOOMbLIOW  TFPYNMbl /UL,  KOTOPbIX  MOXHO  OblI0  NIerko
NAEHTUPULMPOBATL U3-3a YNOMUHAHWA B Fa3eTe Ha3BaHMs CyAHa XapMOHW (CM. N. 12 Bbiwwe).
3TN NOAM He MOTYT CUUTATLCA 0OLLECTBEHHbIMM AesATensaMun (My6anyHbIMU uUrypamm).

C Toukmn 3peHus [lMpaBuUTeNbCTBA, BPSAL /M MOXHO FOBOPUTL O TOM, YTO raseta Besa cebs
[06POCOBECTHO. 3adaBUTENIN 3HA/IM O TOM, YTO OTYET rocnofuHa JinHabepra 6bin 3anpeLleH K
pasrnaweHnio M 4YTO Takoe pelleHre OblI0 BPeMEHHO MPUMMEHEHO [ANA 3aWuTbl fnL,
06BUHSAEMbIX B COBEPLLEHMN HEMYMaHHbIX Y MPECTYMNHbIX AAHWUIA, YTOObI AaTb UM BO3MOXHOCTb
OTBETUTb Ha BbIABUHYTbIE MPOTUB HWUX 00BMHEHMS (CM. M. 11 Bbiwe). ATy Mepy Heo6X0o4UMO
paccMaTpuBaTth B CBETE MpaBa KaXK[oro 4YesioBeKa, BK/OYas U THO/MIEHeO0eB, COrMacHO Yactu 2
cTarby 6 CUMTATLCA HEBUHOBHBIM B /110O60M YrO/I0BHOM MPeCTYMN/IEHUN, NOKA ero BUHOBHOCTb He
OyfeT fokasaHa. Takke npeanonarasioch, YTo OTYET HeobA3aTeNlbHO MPeLCTaB/AN TOUKY 3PeHUs
fevictytowlero [Mpasutensbctea. bonee Toro, kak o6Hapyxun OKpPY>XHOW cyf, [axe
HanncaBLUMIN CTaTbl >XYPHAIMCT MOCYMTAN BbICKA3blBAHME O TOM, YTO C >KMBbIX THO/IEHEN
CAMPAKOT LUKYPY, CNIMLIKOM HepeasibHbIM, YTOObI ObITb UCTUHHBIM (CM. N. 35 BbILLE).

54. MpaBNTENbCTBO TaKXe MOABEPrSI0 COMHEHMIO TO, YTO raseTHbI MaTepuan Gbll OCHOBaH Ha
[0CTOBEPHbIX CBeAeHMsAX. OKPYXKHOV Cyfl, OLEHWB [10Ka3aTeNbCTBa, MPULLEN K BbIBOAY O TOM,
YTO OCMapVBaeMble BbICKa3blBaHWS He Gblnv foKa3aHbl (CM. M. 35 BbiLLE).

3agBuTENN TaKXKe He CMOIM [0KasaTb, YTO MH(OpMaLWs, MONyYeHHas U3 OTYeTa rocrnojuHa
NnHp6epra, 6blna AOCTOBEPHON, TaK KaK OHW 3HaNnW, Korga My6/vMKOBainM OTYET, UTO €ero
KOMMETEHTHOCTbL Obinia nog Bonpocom ( cm. n.15, 20 u 26 Bbille).

55. bonee TOro, Henb3s CKasaTb, YTO brageT Tpomcé cobnrogana HOPMbl XXYPHANUCTCKOWR 3TUKN.
Mo HopBEXCKOMY KOAEKCY >XYPHa/IMCTCKON 3TWMKM YeNOBEK, KOTOPbIA MOABEPrcs CEpbe3HOM
KPUTUKE, JO/MKEH HACKO/IbKO 3TO BO3MOXHO, B TO XXe BPeMms, YTO U KpUTMYecKas nybnmkaums,
MMEeTb NPaBo Ha OTBET. XXypHasMcT 0653aH NPOBePATb [LOCTOBEPHOCTb MH(OPMaLMK, YTO He
Ob110 HEBO3MOXXHbIM WM HEHY>XHbIM B [aHHOM fefie. BbICKa3blBaHME O TOM, UYTO C XXMBbIX
THONEHEN CAMPAIOT LLKYPY, MOI/0 6bITb MPOBEPEHO KOHCY bTALMEN C 3KCNEPTOM. TeM He MeHee,
raseToi He 6blN0 NPEANPUHATO HUKAKOro paccnefoBaHus (CM. M. 35 BbiLLE).

To, 4TO KOMMCCUA YCTaHOBWNA, 4TO Mybnukaumsa otyeta B bnaget Tpomcé npeasapuna
CO6CTBEHHYO NMPOCLOY OXOTHMKOB Ha THO/IeHe 06HapoLoBaThb OTYET, He NMOATBEPANIOCH (CM. .
15). B nobom cnyyae, ux npocbba MNOSBWIACH YXKe MOCMe pasrnalleHns nopovallel
MH(opmauun, a umeHHo 15 nons 1988 roga (cm. n. 12 Bbiwe). Takxke He 6b110 BEPHBLIM TO, YTO
nepes orny6/MKOBaHWEM 3asSBUTENIM  MPUraCUIM  KOMaHZy MPOKOMMEHTMPOBATb OTYeT
rocnoguHa JinHabepra.
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56. B KOHLe KOHUOB, NMpaBuTeNbLCTBO YKas3aio, YTO OCnaprBaeMoe BMeLIaTe/IbCTBO He HOCK/I0
Yro/0BHO-MPaBOBOM XapakTep, 60nee TOro, HaUWMOHA/IbHLIA Cy[ B CBOEM PeLUeHUU MPUBIIEK
3asBuUTENEN K rpaXAaHCKO-NpaBOBOM OTBETCTBEHHOCTM B BWAE BO3MELLEHMS yuiepba U
nocyunTas, 4To Obl10 HEBO3MOXHO MPOBEPUTb UCTUHHOCTbL BbICKa3blBaHWI (CM. Nn. 40).

57. B cBeTe nocnedytowmx cobbiTUiA, [paBUTENbCTBO MOMarano, YTo HaLUMOHabHBLIA Cya
[eicTBOBaN B paMKax MNpefOCTaBNEHHON eMy CBOGOAbI YCMOTPEHUS M 4yTO 6bina pasyMHas
MPOMNOPLUMOHANLHOCTL  MEXAy  NpecnefyemMoii  3aKOHHOM  Lenbld M OCMapuBaeMbIM
BMELLIATe/IbCTBOM.

B. OueHka Cyga.
1. O6LMe NPUHLUMIBI.

58. Cyay npeactouT paccMOTpeTb 06Xasyemoe BMeLLaTe/fbCTBO B CBeTe fefia B Le/ioM U
OnpeaennTb, ABMSKOTCA /I OCHOBaHWA, BbIABUraeMble HaUMOHA/IbHbIMW BNacTAMW B €ro
onpasjaHue, COOTBETCTBYHOLLMMMN U [OCTATOYHbIMU, U ObIM N UCMONb30BaHHbIE CPEACTBa,
copasmepHble npecniefyeMoii npaBoMepHOW uenun. Moctynas Takum o6bpasom, Cypn [O/KeH
ybeanTbCA TakXe B TOM, YTO HauMOHas/bHble BNacTU MPUMEHAIN HOPMbI, COOTBETCTBYHOLLME
npuHumnam ctate 10 n, 6onee TOro, YT0 UX NPUMEHEHWE OCHOBbLIBAIOCH HA NPUEMIEMOA
OLeHKe 06CTOATE/NbCTB, OTHOCALMXCS K Aeny (CM. pewleHune no geny "CaHgu Taimc npotms
CoeguHeHHoro Koponesctsa (Ne 1) (*The Sunday Times v. the United Kingdom (no.1)") o1 26
anpenst 1979 ropga, Series A 30, c. 38, n. 62). OpraHbl rocyfapCTBeHHOM BNacTU MOJb3YHOTCS
onpefeneHHOM CBO6GOAON YCMOTPEHMSI B OMpefeneHUn Hanums 31O “HeobxogumocTn™ wu
rpaHuL [onycTMMOro BMellaTensctBa. OfHako 3Ta cB0OOOJA YCMOTPEHUS He SBSeTCA
6e3rpaHVyHOiA, OHa UAET pyKa 06 PyKYy C eBPOMEencKMM KOHTPO/EM, OCyLLEeCTBAsSieMbIM Cy oM,
Ybsl 3afjaya AaTb OKOHYaTe/IbHOe 3akK/ItoYeHue, COOTBETCTBYET /N OrpaHWYeHre co CBOOOAOW
BbIPXXEHNA MHEHMS, KaK OHa 3awmiieHa cT. 10 KoHBeHumuN.

59. OfHVMM U3 BaxKHEMWMX (HakTopoB npu paccmoTpeHun Cy[oM [aHHOrO fena ABNSeTcs
XM3HEHHO BaxkHas (yHkums CMW B pemMokpaTuyeckoM obuiecTBe. lMpecca UrpaeT BaXKHYHO
ponb B [AeMOKpaTM4yeckKoM 0OLLecTBe. XOT OHAa W He [0/DKHA MPecTynatb OrnpefeneHHbIX
rpaHuL, B Y4aCTHOCTW, B OTHOLUEHMWU penyTauuMn W npas APYrux vy, TeM He MeHee, ee A0Nr
COCTOMUT B TOM, 4TOOblI COO06WATH /1OObIM CMOCOO60M, KOTOPbIA He MPOTUBOPEYUT ee
0653aHHOCTIM M OTBETCTBEHHOCTM, - WH(OpPMauMio W uAem Mo BCEM BOMpocam,
NPeCTaBNAOWMM OBLIECTBEHHBI UHTEpeC (CM. pelleHve no geny “Wepcung npotvs OaHun®
("Jersild v. Denmark™) ot 23 ceHTa6psa 1994 ropga. Series A, 1. 298, cTp. 23, n. 31; n no geny
"[e Xaac u Nmiicenc npotue benbrumn” ("De Haes and Gijsels v. Belgium") oT 24 thespans 1997
roga, CO60pHMK CyfebHbIX MOCTaHOBMEHWA W pewleHuid ot 1997-1, ctp. 233-34, n. 37). B
pononHeHve, Cyn nNpUHMMaeT BO BHUMaHWe W TOT (paKT, 4YTO >KYPHaIMCTCKas cBob6oza
OXBaTbIBaeT TaKXXe HEKOTOPYH [OMK0 NPeyBeNMYeHUs U fake NPOBOKaumio (CM. peLleHue no
peny "Tparep n O6epwnuk npotmus Asctpumn™ (“Prager and Oberschlick v. Austria™) ot 26
anpens 1995 ropa, Series A, T. 303, cTp. 19, n. 38). B genax, nofo6HbIX 3TOMY, Npeaenbl
HaLMOHa/IbHOW CBO6GOAbI YCMOTPEHUS OrpaHnYeHbl MHTepecaMmn AeMOKpPaTUYecKoro obLuecTea B
obecrieyeHnn [ANd MNpPeccbl BO3MOXHOCTM BbIMOMHATD BaKHYKO pPO/b  “CTOPOXEBOro rca
obecTBa" nNpu pacnpocTpaHeHUM WHGOPMaLMK, NPeLCcTaBstowWweli 06LLECTBEHHbIN UHTEpeC
(cm. pelueHme no geny "T'yasuH npotus CoeanHeHHoro Koponesctsa™ ("Goodwin v. the United
Kingdom™) ot 27 mapTa 1996 roga, [loknagbl 1996-11, ctp. 500, n. 39).

60. OCyLLEeCTBNsAN 3TOT KOHTPO/b, Cyf He CTaBUT nepes COBOIA Lieb NOAMEHSATb HaLMOHabHbIE
Cy/ibl, OfIHAKO OH 06s3aH MPOBEPSATb PELLEHNst Ha NpeAMeT COOTBETCTBUS cTaTbe 10, KOTOpble
rnocnefHne BbIHOCSAT, UCMO/Mb3Ysi CBOE NPaBO Ha cBOGOAY ycMoTpeHus. [Ans atoro Cypa [0MKeH
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paccMOTpeTb OCnaprBaemMoe BMeLLATeIbCTBO B CBETE BCEro fefa, A1 TOro YTobbl OnpesenuTs,
ABNAETCA NN LeNlb, HA KOTOPYH CCbINAalTCA HauMOHa/IbHble OpraHbl BacTW NS OnpaBfaHus
Takoro BMeLLaTe/lbCTBa, COOTBETCTBYIOLEN U [OCTaTOYHOM (CM., Hanpuwvep, "®pecco3 n Pyap
npotue ®paHummn™ ("Fressoz and Roire v. France™) (GC), 29183/95, n. 45, EKIMY 1999 1).

2. MNpyIMeHeHWe BbILLEYNOMSHYTbIX MPUHLMIMOB B AaHHOM [ene

61. B Hactoswem paene OKpY>XHOW cyn r. TpoOMCE OOHapyXwn, 4TO [Ba YTBEPXAEHUS,
ony6nukoBaHHble B rasete bnaget Tpomcé ot 15 uwona 1988 roga v 4yeTbipe yTBEpPXKAEHUS,
HaneyataHHble 20 WONA, ABNAKOTCA AUM(HaMaLNOHHbIMW, HE3aKOHHbIMW, W [LOCTOBEPHOCTb
KOTOpbIX He Bblfa foKa3aHa. Takoe BbiCKa3blBaHUe Kak: ""C XMBbIX THO/IEHEN CaMpanu LWKypy", -
nofpasymeBasio, YTO THO/IEHE6OMLb!I NPOSABAAN XKECTOKOCTb MO OTHOLUEHUKO K >XMBOTHbLIM.
[pyroe uveno B BWUAY, UYTO THOIEHeOOWLbl HaHEC/M WHCMEKTOPY YrOfI0BHO-Hakaslyemoe
oCKopb6neHve n yrpoxanum emy. OcCTanbHble BbICKa3blBaHWs Mpeanonaraimn, YT0 HEKOTOpble
MPOMBIC/IOBUKM YOUM YeTbIpeX rPeHNIaHACKMX THOMIEHEN, 0X0Ta Ha KOTOpbIX 6bls1a 3arpeLLeHa B
1988 roay. OKpY>XHOI Cy[ 06bABMN 3TV BbICKA3bIBAHNS HE MMEHOLLMMUN HOPUANYECKON CUMbI U,
YUMTbIBAA, YTO raseta nposiBuia HeGPEeXXHOCTb, 0653an 3adBUTENEN BbINAATUTL KOMMEHCALMIO
17 vctuam (cm. n. 35 BbiLle).

Cyn cunTaeT, uTo pewieHne OKPYXXHOTO Ccy[a NPOMOpPLMOHANBLHO 3aKOHHOM LeNn 3aliuThl
penyTaLuy UK NPaB Y/IEHOB KOMaHpb!.

62. UTo KacaeTcs JOCTAaTOYHOCTY 3TUX MPUUMH /15 BbINOMHEHWS Lieneld ctatbn 10 KoHBeHUuM,
Cyf [OMKeH NPUHSATb BO BHUMaHMe BCeOOLUMIA (hoH, Ha KOTOPOM 6binn cAenaHbl ocnapuBaeMble
3aaBneHus. Takum 06pa3oM, COAEPXKaHMe OCMapuBaeMbIX CTaTeii Henb3s paccMaTpuBaTh
0TAeNbHO OT AUCKYCCUM O THONIEHbEM MPOMbIC/E B TO BpeMsi B ropofe TPOMCE, LieHTpe 3Toro
npombicna B HopBeruu, v B CTpaHe, B LIE/IOM.

Heobxoaumo HanoMHWUTL, 4YTO €BO6OAA MH(OPMaLMK W BbIPXKEHUS MHEHWUIA B CMbIC/IE CTaTb
10 KOHBEHLMMN MPUMEHSETCA HEe TO/IbKO MO OTHOLLUEHUIO K “MH(opMaummn™ 1 "ngesm”, Kotopble
6naronpusaTHO BOCMPUHMMAKOTCA B 06LLEeCTBE MO0 paccMaTpuMBaloTCA Kak 6e306uaHble 1iun
HeNTpasibHble, HO TaKkXKe M B OTHOLLUEHWM TeX, KOTOpble LUOKUPYHOT, 06MKAlOT UK BbI3blBalOT
06eCroKOeHHOCTL Yy rocyfapcTBa WM 4acTW HaceneHus. TakoBbl TpeboBaHMSI TEPMMMOCTMH,
napanma 1 LWKpoTbl B3rNA40B, 6€3 KOTOPbIX HET «AeMOKpaTU4eckoro oobuiectsa» (CM.
pelueHne no aeny "XsHaucaiig npotuB CoeamHeHHoro Koponesctea™ ("Handyside v. the United
Kingdom™) ot 7 gekabpsa 1976 ropga, Series A, T. 24, cTp. 23, n. 49). bonee TOro, B T0 BPpeMs Kak
npecca He [LO/DKHA NPecTynatb NpPeAenoB, YCTaHOB/IEHHbIX MHTEpecaMu 3aluTbl penyTauum
YaCTHbIX fIUL, HA Hel NeXMT 0643aHHOCTb PacnpoCTPaHATb WHGOPMaLMO U ugen, Mo
06LLECTBEHHO BaXKHbIM BOMpocaM. He TOMbKO Ha npecce NeXUT 0653aHHOCTb PacrnpoCcTpaHsTh
VH(OpMaLMio 1 niaen, obLeCcTBEHHOCTb TakXKe MMeeT NpaBo WX nosydatb. CnefoBaTenbHO,
yToObl ONPeAenUTb A0CTAaTOMHO /1M OCHOBaHUI Ans “"Heob6XoAMMOro" BMELLATeNbCTBA, A0/KEH
ObITb MPUHAT BO BHYMAaHWE acnekT 3aMHTePeCcOBaHHOCTM O6LLECTBEHHOCTM B 3TOM [efie.

63. B cBasmn ¢ atum, Cyg ocriopun nosuumio OKpy>HOro cyga (cm. n. 35 Bbllwe), YTO MaHepa
nogayn marepuana B rasete bnaget Tpomcé, B 4acTHOCTW, B cTatbe oT 15 mnong 1988 roga (cm.
n. 12 Bbllle), yKa3blBaeT Ha TO, YTO MEPBOHAYA/IbHONM Lie/blo raseTbl 6bl10 He CNoco6CTBOBATb
Cepbe3HON AWMCKYcCUKM, a cpenatb Ynop Ha CEHCALMOHHOCTM KOHKPETHbIX O6BUHEHWI B
MPecTynIeHNaxX 1 nepBoi ony6MKoBaTb MaTepua.

C ToukM 3peHus Cyfa, TeEM He MeHee, XapakTep OCBeLleHUs 3Toh npobsiembl He06XOAMMO
paccMaTpuBaTb He TO/IbKO 4Yepe3 Mpu3My OCnapuBaeMblX MaTepuanos, Ony6/IMKOBaHHbLIX B
bnaget Tpomcé 15 n 20 mons 1988 roga, a 6onee WKMPOKO, MPUHMMAs BO BHMMaHWe BCe
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mMaTepuanbl raseTbl N0 NpobiemMam THMIEHLEro npombicia (cm. n. 8-9, 12-19, 21-24 Bbiwe). B
nepuog ¢ 15 no 23 mons 1988 roga bnaget Tpomcé, KoTopas SIBNSETCS MECTHOW raseTow,
BEPOSATHO, C [AOCTATOMHO CTabWIbHOW 4MTaTeNbCKOM  ayauTOpUen, MNoYTU  eXeAHEBHO
ny6nnKoBasia pas/inyHble TOYKN 3PEHUS, BKIKOYas COOCTBEHHbIE peaKLMOHHbIE KOMMEHTapUN,
MHeHVe MUHMCTepCTBa Pbi6010BCTBA, HOPBEXCKOI (hefepauuy MOPSKOB, puHNNC, 1, Npexae
BCEro, camux TrONeHe6oMues (cm. n. 12-19, 21-24 Bbiwe). XOTA MHeHWE MNOcCneAHuUX O6bIno
orny6/1MKOBaHO He O4HOBPEMEHHO C OCMapuBaeMbIMU CTaTbAMU, & BECbMA O/IM3KO0 NO BPeMEHW, B
LIe/IOM 3TO NMO3BOJINIIO NPEACTaBUTbL BCEOOLLYH KapTUHY cbasiaHCMpOBaHHOW Mojayn HOBOCTEN.
3TOT NOAXOL He CUIbHO OTIMYa/ICA OT TOro, KOTOPbIA MCNOMb30Bas1a raseta Tpems mecsuamu
paHee B MepBO Cepuy CTaTeil Mo nepBOHaYasIbHbIM 0BBMHEHMAM rocnoguHa JinHpbepra, un
HUKaKNX HapuLaHuiA B afipec pefakumm no noBogy 3Tux cTtarteil He noctynano. Kak Cyg ykasan
B npeablaylieM peLleHnn, MeToAbl OOBLEeKTMBHOIO M COanaHCUPOBAHHOIO penopTaxa moryT
CYLLECTBEHHO BapbMPOBATLCA, B TOM YMC/E B 3a8BUCMMOCTM OT KOHKPETHOrO CpeAcTBa MaccoBOiA
MHpopmauun. Hu gaHHomy Cyay, HU HauMOHa/IbHbIM CyfaM He nofobaeT nogmMeHsTb B 3TOM
BOMPOCe CBOMMMW COGCTBEHHbIMY B3rNs4aMu CY)XXAEHUS MPeccbl OTHOCUTENIbHO TOro, K KakoM
TEXHWKe penopTaxa cnefyeTt npuberatb XXypHaamctam. B aTom KoHTekcTe Cyf HanoMUHaeT,
yto cTaThsl 10 3aWyLiaeT He TO/MIbKO COAEpXKaHWe BblpaXXaeMblX MAer U MHopMauumn, HO 1
hopMy 1x nepegaun (CM. YNoMsaHYTOe Bbillie peLLeHe no geny "Mepcung npotus JaHuu'”, cTp.
23, n. 31).

Ha 3ToM (hoHe OKa3bIBaeTCsi, YTO NMepBOHAYa/IbHOM Lie/IbH0 pacCMaTpuBaeMbIX cTaTel 6bin1o He
06BUHUTbL KOHKPETHbIX /UL, B COBEPLUEHUW NPECTYM/EHUS B HapyLUeHUW NpPasus THOJIEHbErO
NpOMbICAa MM B XKECTOKOM 06palleHMM C XMBOTHbIMW. HanpoTus, ob6palleHve raseTbl B
Homepe OT 18 utona 1988 roga (CM. M. 16 BbIlE) K PbI6ONOBHLIM OpraHam "KOHCTPYKTUBHO
MCnonb3oBaTh" [aHHble K3 OT4yeTa rocrnofguHa JlinHabepra Ans TOro, 4TOObl YAy4ylIWTb
penyTauMio NPOMbICNa THO/IEHEA, MOXHO paccMaTpuBaTb Kak Lesb, NpoCciexusaeMas B
HECKONbKNX CTaTbsX, ONy6/IMKOBaHHbIX MO 3TON npobneme B brageT Tpomcé. OcnaprBaemble
CTaTbyh ObINN YaCTbIO TEKYLLEA ANUCKYCCUM NO BONPOCY MpPeACTaBASAOLLEMY OUYEBUAHBIA MHTEpPEC
KakK 415 NPOBOAMMOM MECTHON, HauMOHaSIbHOW N MeXAyHapOAHON 0OLLECTBEHHOCTU, B X0Of4e
KOTOPOI OCBELLAIMCh TOYKM 3pEHMSA LUMPOKOro Kpyra L,

64. Hanbonee TuwartesbHas npoBepka CO CTOpPOHbl Cypa Tpebyerca TOrga, Korga, Kak B
HacTosLLEeM fiene, NPUMeHSAEMble Mepbl U Hanaraemble rocyapCTBeHHbIMU OpraHaMuy CaHKL MK
MOTYT Cepbe3HO roMmellaTb Mpecce BHOCWUTb CBOM BKag4 B 06CyxaeHMe npobnem,
NPeACcTaBNAOWMX 3aKOHHBIA O6LLECTBEHHBIA MHTEPEC (CM. YMOMSHYTOE Bbille peLleHue Mo
feny "Wepeung npotus Qanun", cTp. 25-26, n. 35).

65. Ctatba 10 KOHBeHUMM, TEM He MeHee, He rapaHTUPYeT MOMHOCTLI0 HEOorpaHUYeHHYHO
CBOOOAY BbIPKEHUS MHEHWSA, [AaXKe OTHOCUTENbHO OCBEWEeHWs B MNPecce BOMPOCOB,
BbI3bIBAlOLLMX Cepbe3Hblli 06LLEeCTBEHHbIA MHTepec. B cuny Tpe6osaHuiA n. 2 ctatby 10
NpYMeHeHMe 3TOM CBOGOAbI HeceT € CO60M "06S3aHHOCTU M OTBETCTBEHHOCTL", KOTOpble
OTHOCATCA TaKXe 1 K npecce. 3TN "0643aHHOCTN U OTBETCTBEHHOCTbL" MPUOOPETAOT 0CO6YHO
Ba)KHOCTb TOrAa, KOrga, Kak B HacTOALLEM [ene, BOMPOC KacaeTcd HanmajoK Ha penyTtauuio
YaCTHbIX /ML, U ywemneHne "npas gpyrux nuiy”. Kak 66110 yKasaHo [paBuTeNIbCTBOM, MpaBo
MPOMBIC/IOBUKOB Ha 3allMTy CBOe YecTM W penyTauuy Kak TakoBOe MPU3HAHO Ha
MEeXJyHapo4HOM YpPOBHe cTaTbel 17 MexayHapo4Horo MakTa o rpaX4aHCKUX 1 NOSIUTUYECKNX
npaBax. Takke BaXHbIM, AN Uenel YCTaHOB/EHWUA 6GanaHca MeXAy KOH(INKTYHOLWMMU
MHTepecaMu, KOTOpbI fo/mkeH obecneunTb Cya, ABASETCS TOT (PaKT, YTO COrnacHo n. 2 cTaTbu
6 KOHBEHLMN OXOTHWKM Ha THONIEHE UMeNV NpPaBo CUATATLCH HEBUHOBHBLIMU [0 TeX Nop, noka
MX BMHOBHOCTb He Oy[eT [oKa3aHa B COOTBETCTBUM C 3aKOHOM. B KOHTeKcTe "0653aHHOCTM Y
OTBETCTBEHHOCTU", ABMAIOLIMXCA HEOTHLEMJIEMOM YacTbl0 nNpaBa Ha CBOOOAY BbIpaXKeHWS
MHEHUs, rapaHtTun cT. 10, npepocTaBneHHble >XYypHa/MCTaMm B CBA3W C pacnpocTpaHeHWEeM
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MH(opMauumM  no  BOMpocaM,  ABMAIOWMUMUCA  MPeLMeTOM  OOLLECTBEHHOINO  MHTEpeca,
NMPUMEHAIOTCA C OFOBOPKOW, YTO XKYPHa/IUCT [eilcTBYeT [0OPOCOBECTHO, C  Le/bio
NPefocTaB/ieHns HALeXXHOW W TOYHOW WH(oOpMaLuy B COOTBETCTBUM C TpebOBaHMAMM
YKYPHa/IMCTCKON 3TUKKM (CM. pelueHue no geny "MyasuH npoTtne CoeanHeHHoro Koponesctea®,
ynomsHyToe BbliLLe, cTp. 500, n. 39 u peLueHne no geno "®peccos3 n Pyap npotvus ®paHumn”, n.
54).

66. CyfL OTMe4yaeT, YTO paccMaTpvBaemble YTBEPXAEHWS COCTOSA/IM M3 (aKToB, a He W3
OLEHOYHBIX CYXJeHui (cp., Hanpumep, pelleHve no geny "“JInHreHc npotus ABCTpun'
("Lingens v. Austria™) ot 8 ntons 1986 roga, Series A, T. 103, cTp. 28, n. 46). OHX He nucxoanam
OT CaMOl ra3eTbl, HO OCHOBbIB/ICb WX OblIM HAMPAMYK MPOLMTMPOBaHbI M3 OTYeTa
rocrnoavHa JInHg6epra, KOTOpbIA He Obln MPOBEPEH CaMOM raseTol MnyTem MpPOBeAeHMS
HEe3aBMCHMOrO pacc/ieoBaHns (CM. YNOMAHYTOe Bbille Aeno "Mepcung npotvs JaHuu", cTp. 23
n 25-26, n. 31 n 35). CnegosaresibHO, HEOOXOANUMO MPOBEPUTL, ObINM X B HACTOALLEM Aefne
Kakve-nnbo ocobble MpUUMHbI 0CBOBOXATb rasety OT ee 0ObIYHOW 0653aHHOCTW MPOBEPATb
(haKTbl, KOTOpPble ABNAOTCSA MOPOYALLMMU MO OTHOLUEHUIO K YaCTHbIM nvuaMm. C TOUKW 3peHus
Cyfa, 9T0 3aBUCUT, B YaCTHOCTK, OT TUMNa U CTeNeHn AndhamaLin, a Takxke 0T CTeNneHu JoBepus
rasetbl K OTYeTy rocnogvHa JinHabepra € Yy4YeTOM paccMaTpuBaeMblX BbICKa3blBaHUM.
MocnefHWiA BOMPOC HEOOGXOAMMO OnpefennTb B CBETE CUTyauuu, KakK ee MpeAcTaBuia B TO
Bpemsi cama bnaget Tpomcé (cm. n. 7-19, 25-26 Bbille), a He JOBEPSISiCb AaHHbIM, NOMYYEHHbIM
CNEeLJICTBEHHOM KOMUCCHEN CNycTs 60/bLLIOM NPOMEXYTOK BpeMeHu (CM. M. 31 BblLe).

67. UTO KacaeTca CTeneHM U xapaktepa Auddamaummn, Cyn OTMeYyaeT, 4TO uYeTblpe
BbicKasbiBaHusA (n. 1.1, 1.2, 1.3 1 1.6) 0 TOM, YTO HEKOTOPbIe MPOMbIC/IOBUKM YOUBa/IN CaMOK
rPEHNAHACKOrO THOMIEHA OblIM MpPU3HaHbl AUp{aMaunoOHHbIMK, He MOTOMY 4YTO MOA03peBasv
MOPSIKOB B YXECTOKOM 06paLleHnm C XXMBOTHbIMM, a MOTOMY, YTO 0XOTa Ha 3TUX THo/eHel B 1988
rogy B OT/MuMe OT npeablaywero roga Obina 3anpeweHa (cm. n. 13 m 35 Bbiwe).
CooTBeTCTBEHHO, OKPY>XKHOW Cy[, peLUnn, YTO 3TV BbICKa3blBaHWUS He OT/IMYAKOTCS OT 3asB/IeHWIA
0 HenerasibHOW oxoTe Boobule (cm. n. 35 Bbilwe). Takve 3adBneHns 0603HaYaIn [OCTOMHOe
nopuLiaHNA NoBefeHne, OHN He BblI 0COBEHHO CEPbE3HBIMU.

[Ba opyrux 3assfieHns (0 TOM, YTO C XXMBbIX THOMIEHEN CAMPaSN LUKYPY U YTO pa3bsipeHHble
OXOTHVKM Nobunu rocrnoguHa JinHabepra v yrpoxanu yaaputs ero 6arpom) (cm. n. 2.1 n 2.2)
Oblnn 6onee cepbe3HbIMU, HO BbIPXKEHbI B JOBOSIbHO O6LUMX TEPMUHAX U MOT/IN ObITb MOHATBI
ynTaTeNIAIMMN Kak HECKO/IbKO MpeyBenyeHHble (CM. M. 12 BbiLue).

Bonee BaxHO TO, UTO bnageT Tpomcé ony61MKoBana MMeHa AeCATU UYIEHOB KOMaH/bl, KOTOPbIX
rocnoAvH JInHAgGepr onpaBfblBasl, HO He Ha3Basia TeX, KOr0 OH OOGBMHAM B COBEPLUEHUM
npefocyanTenbHbIX aesaHnin (cM. n. 13 n 18 Bbiwe). MNepen OKPY>XHbIM CYIOM KaXKAblil ncTtel,
3asBU/1 O CBOEM C/lyyae Ha OCHOBE OAHMX U TeX e (hakToB, U OKPYXXHOW Cyf nocymTan, uTo
KaXXablil U3 HUX noageprcsa avddamauny B paBHOM CTENEHW, UTO OTPAXKEHO B TOM, YTO KaXXAbli
Mosly4nn OAMHAKOBYHO CyMMY KOMMeHcauun (Cm. . 35 BblILLe).

TakvM 06pa3oM, HECMOTPS Ha TO, YTO HEKOTOPble 06BUHEHNSA OblSIV OTHOCUTENIHO Cepbe3HbIMU,
BO3MOXXHOe BpefHOe BO3AENCTBME pacCMaTpuBaeMblX BbICKa3blBaHMA Ha penyTauuio 1 npasa
Ka)K[0ro OTAe/IbHOr0 MPOMbIC/IOBUKA ObIN0 3HAUYNTENIbHO 0CNab/IeHO HECKOMbKMMU (DaKTopamMu.
B 4acTHOCTM, KpUTMKa He SBNANaCb HanafKoh Ha BCEX Y/eHOB KOMaHAbl WAM Ha KOro-to
KOHKpeTHO (CM. peweHne no pgeny “Toprep ToprepcoH npotuB WcnaHgmn™ (“Thorgeir
Thorgeirson v. Iceland”) ot 25 ntoHs 1992 roga, Series A, T. 239, cTp. 28, n. 66).

68. UTO KacaeTcs AOCTOBEPHOCTM OT4YeTa rocnogmHa JlImHabepra, HE0OO6X0AMMO OTMETUTb, YTO
3TOT OT4YeT OblN COCTaB/lEH WM B KayeCTBe OMULMATIbHOTO WHCNEKTOpa, Ha3Ha4YeHHOro
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MWHMCTEPCTBOM PbI60OMOBCTBA A/19 MOHUTOPMHIA MPOMbIC/A THO/IEHEW, KOTOPbIV Befla KoMaHAa
XapMoHM BO Bpems ce3oHa 1988 roga (cm. n. 7 Bbiwe). C Toukn 3peHnsi Cyaa, OCyLLeCTBNASA
CBOW BKMaZ B AWCKYCCUKO MO BOMpocaM OOLLECTBEHHOrO WHTepeca, Mpecca MMena npaso
noniaraTbCAd Ha COAepXaHue opuuManbHOro oT4yeTa U He MNpeanpuUHMMAaTb COOGCTBEHHOMO
paccrefioBaHus. VHaue XXM3HEHHO BaXKHas po/ib MPECChbl Kak CTpaXka MHTepecoB 06LLecTBa Obina
6bl nogopsaHa (cM. mutatis mutandis, geno "I'yasvH npotne CoeanHeHHOro Koponesctea™, CTp.
500, n. 39).

69. Cyp He CUMTaeT 3HAUMMbIMN PACXOXKAEHUs, YKasaHHble MpaBUTENbCTBOM, MEX/Y OTYETOM W
ny6nmkauusmMn rocnoguHa JinHabepra B BnagetT Tpomcé 3a rof [0 3TOro, MOCKO/bKY OH
BbICTYNas B APYrOM KayecTBe, a UMEHHO Kak BHELLUTATHbIN XXYPHAIUCT 1 Kak aBTop.

70. JeicTBUTENbHO, U3 peakuMiA Ha BbiCKa3blBaHWsi rocnogvHa JinHabepra B anpene 1988 roga
raseta y)e 3Hasa O TOM, YTO KOMaHAa MOABeprna COMHEHWIO €ero KOMMETEHTHOCTb U
NPaBAMBOCTb HEKOTOPbLIX BbICKA3blBAHUIA O "KECTOKMX MeTogax ybwuictea" (CcMm. M. 9 Bbiwe).
CnepoBate/ibHO, ra3eta mMorna rnpeanosiokuTb, YTo OTHET rocnoguHa JInHgoepra MoXxeT ObITb
OCIMOpeH 4YneHamMy KomaHAbl. Cam no cebe 3TOT (PaKT HeNb3d CUATATbL pPeLlatoLMMm, 4TOObI
CKa3aTb, YTO raseta Ao/KHa Oblia NnepernpoBepuTb LOCTOBEPHOCTb PAKTUYECKUX KPUTUYECKUX
BbICKa3blBaHWI, COAePXaLLMXCa B OTUETe, Nepes TeM Kak MCMonb30BaTb CBOE MpaBoO Ha CBOGOAY
BbIP&XXEHNA MHEHWS, rapaHTUpoBaHHOe cTaTbein 10 KoHBeHUMN.

71. bonee BaXHbIM B 3TON CBA3M ObIIO OTHOWeEHMe MwuHUCTEPCTBA PbIOOIOBCTBA, KOTOPOE
Ha3Hauuo rocrnoguHa JinHabepra Ha LOMKHOCTL MHCMEKTOPA M NOTPe60BasIo OT HEro 0T4eTa 0
npogenaHHomn pabote (cM. n. 7 Bbiwe). Tak Kak 15 nons 1988 roga bnaget TpoMcé 3Hana, 4To
MWHUCTEPCTBO pPeLUnIo HaIOXWUTL 3anpeT Ha nybnMKauuio OT4veTa, Y4uuTbiBad XapakTep
HEKOTOPbIX BbICKA3aHHbIX B HeM O00BMHeHWIn (YrofIoBHO-HakasyeMoe [MOBefeHue) W
Heo6X04MMOCTb Ha3BaHHbIM B OTYeTe /nuaM NPoOKOMMeHTUpoBaTh ero (cM. n. 11 Bbiwe). He
ObI/I0 OrOBOPEHO, YTO MpY OMy6/IMKOBAHWUN COOTBETCTBYHOLLEA MH(OPMaLMK, raseTa HapyLumT
3aKOH O KOH(uAeHunansHOCTW. Takke He Obl10 M3BECTHO, YTO [0 MOSIB/IEHUS OCMapuBaeMoM
nyénukaumm 15 wmona 1988 roga, MWHUCTEPCTBO MNy6/MUYHO MOABEPrHET COMHEHMIO
[OCTOBEPHOCTb KPUTUKKN WX NPOGecCuoHann3m rocrnoguHa JinHabepra. bonee Toro, cornacHo
CBOZKE HOBOCTEN HOPBEXCKOro areHTCTBa HOBOCTEN TOr0 Xe AHA, MUHUCTEPCTBO 3asBW/0, YTO
HenerasibHast 0X0Ta, BO3MOXHO, 1Mena MecTo (CM. M. 25 BblLLE).

18 nonsa 1988 roga Hopeexckoe AreHTCTBO HOBOCTEN COO06LLMMI0 O TOM, YTO MUHMCTEPCTBO
3a9BWJI0, YTO BETEPMHAPHbIE 3KCMepTbl MOABEPraldT COMHEHWIO OTYeT JIMHAGepra, U 4TO
MUWHUCTEPCTBO OOHapoayeT WHQopMauMio 0 [Ja/bHeilwwein cyasbe u  BO3MOXHO 06
06CTOATE/IbCTBAX Ha3HayeHMs rocrnoguHa JlnHabepra WHCMEKTOPOM. Momumo 3Toro
MWHMCTEPCTBO He ByaeT 6osiee AaBaTh KakMX-M60 KOMMEHTapWEB [0 Tex Mop, Noka He cobepet
AONOMHNTENbHOW MHGopMauun (cm. n. 26 Bbiwe). 19 nona 1988 roga Hopeexckoe AreHTCTBO
HOBOCTeM 06BbABMIO, YTO MWHMCTEPCTBO Npeanonaraso, Ha OCHOBaHWM MNpefOCTaB/IEHHOW
MH(opMaL M rocnoguHoM JInHL6eprom o cebe, YTO ero OnbIT UCCeL0BaTEIbCKOM PaboTbl Obi
6oniee OCHOBATE/IbHbIM, YeM OKasa/ica Ha caMoM fgene. MUHUCTEPCTBO BbIPa3wui0 COMHEHUS O
KOMMETEHTHOCTN rocnoavHa JinHabepra M KayectBe ero otyetra Tofbko 20 wions, B [eHb
nyo6nuKauum nocnegHein n3 ocnapusaeMblx ctatei (cm. n. 20 BbliLLe).

C Touku 3peHuda Cyga, go 20 mona 1988 roga MuHMUCTEPCTBO He Jano NOBOAA COMHeBATLCA B
[AOCTOBEPHOCTY MH(OPMaLMK, COAEPXKALLENCs B OTUETE, BKNKOYAS YETbIPE BbICKa3bIBaHNSA O TOM,
YTO HEHa3BaHHbIE MOPSKN yOrBann caMok, HaneyaTaHHble 20 nons (cm. n. 13 Bbiwe). Ha camom
aene, OKPY)XHOI CyA NO3Xe YCTaHOBW/, YTO AOCTOBEPHOCTb OAHOrO Takoro 3assneHus (n. 1.5)
6blna gokasaHa (cm. n. 35).
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72. TpuHMMas BO BHUMaHWE pas3MuHble (haKTopbl, OrpaHNYMBalOLLME BEPOSTHbIV Bpe[,
HaHEeCEeHHbIA penyTauuy OTAe/NbHbIX MPOMbIC/IOBUKOB U CUTyauun, npeacTaBneHHol B bnaget
Tpomcé B cooTBeTCTBYlOLLee Bpemsi, Cyd CuMTaeT, 4TO raseTta MOF/aa OMNMpaTbCcs Ha
o(MUManbHbIi  OTYeT rocnoguHa JIMHAGepra, He NPOBOAS COGCTBEHHOTO HE3aBMCMMOIO
paccnefioBaHUs [A11s MPOBEPKM TOYHOCTW YKa3aHHbIX (hakToB. Cyd HE HaxoAuT MPUYMH
COMHEBATbCA B TOM, YTO B 3TOM OTHOLLIEHWM ra3eTa fielicTBOBasla 406POCOBECTHO.

73. Mo thakTam gaHHoro fena, Cy/, He MOXET YCTaHOBUTb, UTO HECOMHEHHbIV MHTEPEC U/EHOB
KOMaHfbl B 3aliuTe CBOe/ penyTaumu Obin AOCTAaTOYHbIM [/ TOro, 4TO6bl MPEBBLICUTHL
OGLLECTBEHHbI/A MHTEPEC B rapaHTMPOBaHWK OGLLIECTBEHHON AUCKYCCUMM MO MNpo6neme Kak
MECTHOFO ¥ HaLMOHa/IbHOTO, TaK N MeXAyHapoAHoro nHtepeca. Moasoas utor, Cypg nonaraer,
YTO MPUYMHBI, HA KOTOPbIE MOMArasioch roCyAapCTBO-OTBETUMK, XOTS M YMECTHbI, HO BCE Xe
HeAOCTaTOYHbl /11 TOro, 4YTOGbl MPOAEMOHCTPMPOBATL, UYTO OCMAapVBaeMoe BMELLATENbCTBO
6bIN0 "HEoBXOAUMbIM B [EMOKpaTMYeckoM 06LlecTBe". HecMOTps Ha CBO6OAY YCMOTPEHUS
HaLUMOHa/bHbIX BnacTeid, Cyd CuUMTaeT, YTO OrpaHMuYeHusl mpaBa 3asBuUTeNneld Ha cBo6omy
BbIDKEHUS MHEHWS 1 NpecnefyeMas 3akKOHHas LeNb  OblAM  HENpPOMopLMOHA/bHbI.
CooTBeTCTBEHHO, Cy/ MOCTAHOB/ISET, YTO MMENIO MECTO HapyLLieHNe CTaTbi 10 KOHBEHLMN.

1. MpumeHeHWe cTatbn 41 KoHBEHUMN.

74. KoMnaHus C OrpaHM4YeHHOW OTBETCTBEHHOCTbIO bnafget Tpomcé A/S u Mon CreHcaac
MPOCAT CNpaBeA/MBOro BO3MeELLEHNs Mo cTaTbe 41 KOHBEHUMK, KOTOpas rNacuT:

«Ecnu Cyp 06bsBNSIeT, YTO MMENO MeCTO HapyLleHne KoHBeHLum unn MpoToKomoB
K Heil, a BHyTpeHHee NpaBo Bbicokoii [orosapuBatoulieiics CTOpPOHbI AonyckaeT
BO3MOXKHOCTb /IMLUb YaCTWYHOTO YCTPAHEHWs1 MOCNeACTBUIA 3TOro HapyLleHus,
Cyn, B Chyyae HeoGXOAMMOCTM, TNPUCY>KAAET ChpaBe/MByl0  KOMMEHCALMIO
noTepnesLUel CTOPOHE.

A. MaTepuasibHblin yuiepb.

75. 3aaBUTENIN NonaratoT, YTo nNpusHaHve Cynom dakta HapyleHus KoHBeHUMW npegnonaraet
CrnpaBef/IMBOe BO3MELLEeHMe MaTepuanbHOro yulepba, KOTOPbIA OHW MOHECIN B pesy/bTare
peweHna OKpyXHoro cyaa oT 4 mapta 1992 ropa, npucyamsluero um Bbinnatutb 187 000
HOPBEXCKMX KPOH 3a HaHECEeHHbIN 1CTUaM yuiepb 1 136 342 HOPBEXCKMX KPOH /18 TOr0, YTOObI
MOKPbITb CyebHble U3LEPXKN UCTLOB B OKPY>KHOM Cy[e.

76. MpaBnTENbCTBO He BO3PaXaso MPOTMB BbilLEYKa3aHHOM NPockObl, ecnn Cyf PeLunT, yTo
MMENo MecTo HapylleHne KoHBeHumW. MpeactaBuTens Komuccun He BbICKasbIBasics Mo 3TOMy
BOMpOcCy.

77. Cyp, NpvHMMas BO BHMMaHWe CBA3b MeXAy TpeOyembiM BO3MELLEHWEM W3AEPKEK U
HapyLueHeM KOHBEHLMW, MPUCYXXAET 3asBUTENSIM BCIO TPeGYEMYIO CyMMY.

B. CyfebHble N34ep>XXKu 1 pacxogbl.

78. [Hanee 3aaBuTenn TPeOyHOT BO3MELLEHME W3[EPXKEK W pacxofoB Ha Ccymmy 652 229
HOPBEXCKUX KPOH MO C/ieAyowmM nyHKTam:

(i) 138 887 HOPBEXCKMX KPOH 3a M3AEPXKU W pacxofbl, MNONy4YeHHble B CBSA3M C
pa3bupaTtenscTtBoM B OKPY>XHOM CY[E;
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(if) 29 560 HOPBEXCKMX KPOH 3a W3AEPXKKM U Pacxofbl, MOHECEHHbIE 3asBUTENIAMU MNPU
PaccMOTPEHUN Xanobbl B BepXOBHOM Cy[e;

(iii) 150 000 HOpBeXCKMX KPOH - omnara rocrogvHa BonnaHga, afBokarta, 3a paboTty B
Ctpacbyprckmx MHCTUTYTax Ao 28 asrycta 1998 roga (128 yacos no 1 000 KpoH 3a yac u 20
yacos 3a 1 100 KpoH 3a yac);

(iv) 79 200 HOpBEXCKUX KPOH - onarta rocrnoavHa boins, agsokaTa 3assutenen, (60 yacos
no 100 ¢hyHTOB CTEP/IMHIOB 33 Yac) BO BPEMS BbILLEYNOMSAHYTOr0 Neproa;

(v) 23 840 HOpBEXCKMX KPOH 3a pacXofbl, MOHECEHHble MpW pa3bupaTtenbCTBe Aena B
Crpacbypre fo 28 asrycrta 1998 roga;

(vi) 104 500 HopBeXCKMX KPOH 3a paboTy (95 yacoB no 1 100 HOPBEXCKMX KPOH 3a 4ac)
rocnogunHa BonnaHaa ¢ 29 asrycrta 1998 roga fo cnywaHus B Cyfe 27 saHBapa 1999 roaa;
(vii) 26 481 HOPBEXCKMX KPOH 3a TPaHCMOPTHblE pacxofbl W MNPOXMBaHME TOCNOAMHA
BonnaHga Bo Bpemsa paccMoTpeHus aena B Cyfe;

(viii) 68 330 HOpPBEXCKMX KPOH 3a paboTy (46 uyacos rno 100 ¢yHTOB CTEP/IMHIOB 3a 4ac)
rocnogvHa boins n ero pacxofbl (Ha TPaHCMOPT, NPOXWBaHUE WU T.M.), MOHECEHHbIE UM B
nepuog c 29 asrycrta 1998 roga fo cnywanusa B Cyfe 27 aHBapa 1999 roga,;

(ix) 17 551 HOPBEXCKMX KPOH 3a MNPOXWBAaHWE W TPAHCMOPTHbIE PACcXOAbl FOCMOAMHA
HunbceHa (HbIHELWHero rnaBHOro pepaktopa bnager Tpomcé) ana nNpucyTCTBUA HA
CnyLaHnn aena,

(x) 13 380 HK 3a TpaHCnopTHble pacxofbl U NMpoXuBaHue rocnogunHa CTeHcaaca BO BPeMS
CNyLIaHna fena.

79. TlpaBuTeNbCTBO BO3paXKasio NPOTWMB  BbllLEYKa3aHHOro TpeboBaHMA, Mofarad, 4To
KOMMYeCTBO 4acOB W pacueHKM Obinn 3aBbllweHbl. lMpefcrasutens Komuccuy octaBun 3T10T
BOMpPOC Ha ycMoTpeHue Cyaa.

80. Cya, B COOTBETCTBUM C MpeLefeHTHbIM npaBoM Cypa pacCMOTPUT OblINM /N YKa3aHHble
CYMMbI U3LEPXEK W PacXOLOB LeACTBUTENbHLIMA U HEOOXOANMbIMUA ANA NPeSOTBPpaLLeHNs Unn
YCTpaHeHWs NPUYMH, KOTOPble ABUNCH HapyLueHneM KOHBEHLUMM 1 BbINV N OHW PasyMHbIMU C
TOYKM 3peHus pasMepa CyMMbl (CM., Hanpumep, pelieHve no geny “Tonctolk Munocnasckui
npotus CoeguHeHHoro KoposnescTtsa” (“Tolstoy Miloslavsky v. the United Kingdom™) ot 13
nonsa 1995 roga, Series A, 316-B, ctp. 83, n. 77). Cyf HaxoauT, YTO MOYacoBble PacLEHKH,
NpYMeHeHHble B npoueaypax B CTpacbypre, 6b1M pa3yMHbIMWU, HO CUMTAET KOIMYECTBO YacoB
npeysennyeHHbIM. [pyHMMas BO BHUMaHWE WUMerolmecsa faHHble, CyAd, PYKOBOACTBYACH
NPUHUMMOM cnpaseanneocTu, npucyaun 3assutensm 80 000 HOPBEXCKMX KPOH 3a paboTy
rocnognHa BonnaHga 1 40 000 HOPBEXCKMX KPOH 3a paboTy rocnoguHa boins Ha 3acefaHusx B
Ctpacbypre. OcTaToK TpebyeMoil CyMMbl 3a M3AEPXKN U Pacxofbl AO/MKEH OblTb BO3MELLEH
MOJSIHOCTLIO.

C. Onnata pasbupaTtenbCTBa Aefla B HauMoHasIbHbIX cyfax U B opraHax KoHBeHLuMN.

81. 3asBuTenn Takxe notpedoBasiv 515 337 HOPBEXCKMX KPOH , 4TO cocTasnseT 18 % 3a
Kaxaplin rof o 1 aHeapa 1994 roga v 12 % 3a Kaxablid rog Ao 1 Hos6ps 1998 roga oT cymM,
TpebyeMbIX 3a U3LEPXKKM U pacxXofbl, MOHECeHHbIe A0 28 aBrycrta 1998 roja.

82. MpaBnTEeNbLCTBO 06BABWO, YTO NPOBEPUTL MPOLEHT OT UCKOMOW CYyMMbl OYeHb CIOXHO.
3afBuTeNM CCblnasiMcb Ha 3akoHe 0 fdegonTe oT 1976 roga (morarenteloven, 3akoH 100 ot 17
Aekabps 1976 ropga), KOTOpbIA, N0 MHEHWO [MpaBUTENbCTBA, SBHO 3aBblllan MPOLEHTbI B
Hopserun, nostoMy OH He MOXET CNYXXWTb OCHOBOW /11 OLEHKN BO3MELLEHUA NO cTaTbe 41
KoHBeHLMW.
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83. Cyp HaxouT, 4TO 3asBUTENM BrpaBe TpeboBaTb MPOLEHTLI K MCMpallinMBaeMolr Cymme 3a
npowegwwue rodbl (CcMm., Hanpumep, cyaebHoe pelleHne no geny “Lap6w npoTtus Llseuyun”
("Darby v. Sweden™) ot 23 okrtabpa 1990 ropa. Series A, T. 187, ctp. 14, n. 38 v no geny
"O6cepsep n Mapanad npotmB CoeanHeHHro KoponescTea” ("Observer n Guardian v. United
Kingdom™) ot 26 Hos6ps 1991 roga. Series A, 1. 216, ctp. 38, n. 80 (d)). Cya He cumTaeT cebs
CBf3aHHbLIM BHYTPEHHUM MpPaBOM MO PacyeTy MPOLIEHTOB, a TaKXe He Mpefnaraet MPUHATb
TOYHYHO KBaHTU(MMKALMIO YOLITKOB, YCTAHOB/IEHHbIX 33ABUTENAMU B HacToflem fJene. Ha
CrnpaBef/IMBOM OCHOBE OTHOCUTENbHO pasmepa MH(AsUMM B HopBermn BO Bpems YKa3aHHOro
nepuoga BpeMeHKW, BO3MelLeHWe 3aaBuTenaMm coctasndeTr 65 000 HOPBEXCKMX KPOH B
COOTBETCTBMU C X TPebOBaHNAMM MO JaHHOMY BOMpPOCY.

D. MopaTopHble CTaBKU, MPUMEHSIEMbIE K KOMMEHcaLMsAM, NpUcyXaeHHbIM CyaoM.

84. B cOOTBETCTBUM C MHKOPMaLMeld, uMetoLLelics B pacropsbkeHnn Cypaa, Ha faTy NpUHSTMS
[AHHOrO pPeLLeHNst NPoLeHT B Hopeerun coctaBnsieT 12 % rogosbix. Cyf, B COOTBETCTBUM C
YCTaHOBMBLUMMCS MpPeLeeHTHbIM NPaBOM, CUMTAET, UTO 3TOT NPOLIEHT SBNSETCA pasyMHbIM Mo
OTHOLLIEHUIO K CYMMaM, NPUCYXKAEHHbIM B HACTOSLLIEM PELLIEHUN.

HA 3TNX OCHOBAHNAX CY A EANHOI TACHO

1. lMocTaHoBNAET TPMHAAUATLIO ronocaMu MPOTUB YeTblpex, YTO MMeNo MECTO HapyLleHue
ctatbu 10 KoHBeHL MK,
2. lNMocTaHosnAeT, 4To KoposieBCTBO HOpBErns B TeYeHUN TPEX MECALEB A0/MKHO BbINIaTUTb
3a9BUTENIAM
a) mMaTepuanbHbI yuepd - 323 342 (TpucTa ABaguaTb TP TbICAYM TPUCTa COPOK [BE)
HOPBEXCKWNEe KPOHbI;
b) mn3pgepxkkn mn pacxodbl 370 199 (Tpucta CemMbAecAaT TbICAY CTO [eBAHOCTO [AEBATb)
HOPBEXCKUX KPOH;
C) B KayecTBe AOMNONHUTENbHBIX NpoLeHTOB 65 000 (LecTbAecAaT NATb ThiCAY) HOPBEXCKMUX
KPOH;
3. lNMocTaHoBNAET efMHOrNAacHO, YTO NPUCYXKAAaeMasd Cymma MNOAEXUT BbiNaTe C YYETOM
rofl0BOro npocToro npoueHTta B pasmepe 12 % No UCTeYeHWUM YKa3aHHbIX Tpex Mecsues U Ao
MOMIHOTO pPacyeTa,
4. OTK/IOHAeT eMHOrNacHO OCTaBLUYHOCS YacTb TPeboBaHUA O CNPaBe/IMBOM BO3MELLEHUN.

CoBepLUEHO Ha aHrUACKOM U (hpaHLYy3CKOM f3blKax M OrnalleHo Bo [Bopue npas YenoBeka B
Ctpacbypre 20 mas 1999 roga.

Nounyc Bunbaxabep Mpeacenatens
Mog, ae byp-ByKBMKKMO 3amecTtutenb CekpeTtaps

B cootBeTcTBMM C N. 2 cTaTb 45 KOHBEHUUN U YacTbio 2 npasuna 74 PernameHTa Cyfaa, K
HaCTOSLLEMY PeLLEHUIO NpuaaratTCs:

a) COBMeCTHOe 0c060e MHeHMe rocnoxu Manm, rocnoguHa dypmaHa n rocnogmHa baka;
6) 0co60e MHeHuWe rocnoxu "peis.
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CoBMecTHOe 0co60e MHeHMe cyaein Manm, dypmaHa n baka.

Mbl He cOrnacHbl C MHeHWeM 60/bLUMHCTBA, YTO (DaKTbl 3TOrO Aefia roBOPAT O HapyLUeHUU
ctatbh 10 KoHBeHUMN.

3 cTatbn 10 KoHBeHUMM 1 NpeLleAeHTHOro npasa Cyfa cnefyeT, YTo OCYLLECTB/IEHME CBOOO/b!
BbIP@XKEHNA MHEHUA HanaraeT 0083aHHOCTM M OTBETCTBEHHOCTb M YTO OrpaHUYEHNs CBOGOAbI
npeccbl MOryT ObITb OMNpaBfaHbl, €CIM OHW HeOOXOAMMbI B AeMOKpaTUYeCKOM 00LLecTBe AnA
3alWmTbl penyTaummn apyrux nuu. Kak ycraHosun Cyg B pewleHumn no geny "[e Xaac u Mmidicenc
npotus benbrun” ("De Haes and Gijsels v. Belgium™) oT 24 heBpans 1997 roga xoTa [npecca] u
He [O/MKHa MpecTynaTb OnpeAeneHHbIX rpaHunL, B YaCTHOCTM B OTHOLLEHMM penyTauun 1 npas
APYrux vy, TeM He MeHee ee A0/r COCTOMT B TOM, YT0Obl co06LWaTh - 1K06bIM CMOCOGOM,
KOTOPbIA He MPOTUBOPEYUUT ee 0653aHHOCTAM M OTBETCTBEHHOCTW, - MH(OPMaLUMO 1 1aen no
BCEM BOMpocam, NpeACTaBNAOWMUM 0OLLECTBEHHBIA MHTEPEC ... (JoKnagbl CyAebHbIX peLleHui,
1997-1, ctp. 233-34, n. 37).

MpyymMHOM [aHHOro 0Co60ro MHEHWUS SBMSETCA TaKOM acmnekT MnpaBa Kak 3aluTa penyTauuu,
Kotopomy Cyf He npufan LOCTAaTOYHOrO BHMMaHUS B HaCTOSALLEM pelleHun. BaxHas ponb
Mpecchl - CTpaXka AeMoKpaTMyeckoro obulectsa ogobpsanack v 3awmuanacs Cyfom B 60/bLIOM
KONMYeCTBe e/, KacaroLmxcs npasa Ha CBOGOAY BbIPaXXEHUA MHEHUS, KOTOPOe NojYepKuBaeT
He TO/IbKO MpPaBO MPeCcchbl pacnpocTpaHATb MHGOPMaLMIO, HO U MPaBO YMTaTeneil NoayyaTb ee.
MocTynas Taknm o6pasom, Cyp cbirpas 60/bLWYH Po/b B BbIpabOTKE OCHOBHBIX MPUHLWMIOB,
KOTOpble YNpaBAsoT CO06LECTBOM CBOOOAHON Npecchl B CTpaHax-yvyacTHMUAX KOHBEHLMN 1 3a
nx npegenamu. Tem He MeHee, Briepsble Cy/ CTa/IKMBAETCA C BONPOCOM O TOM, Kak COrnacoBaTb
ponb MpPeccbl B OCBELUEHUM MaTepuana, KOTOPbIA HECOMHEHHO BbI3bIBAET OOLLECTBEHHbIN
MHTepec, C NPaBoOM Ha 3alUMTy penyTauuu rpynnbl ONO3HABAEMbIX YACTHbIX /L, ABNAIOLLMXCA
LeHTpa/ibHbIMK (Urypamm 3aToro mMatepuana. C Halleld TOYKM 3peHus, TOT (hakT, 4YTO UMeeT
MECTO CW/bHbIN O6LLECTBEHHbIA UHTEPEC, He [O/MKEH OCBOOOXAATb raseTy OT 3/leMeHTapHOM
NPoecCMoHaIbHOM 3TUKM UK OT 3aKOHOB 0 Anddamaummn. Kak yctaHosuna bonblias Manata
Cyga no pgeny "®pecco3 n Pyap npotuB ®paHumn™ (“Fressoz and Roire v. France") ([GC],
29183/95, EKIMY 1999-1), nepsom gene HoBoro Cypa, ctatbd 10 3awmiiaeT npaBo XXYpHaIMCTOB
Ha pacnpocTpaHeHvie VMHJopMauuy Mo Bonpocam, ABAAKOLWMMCA NPeaMETOM O0O6LLECTBEHHOIO
MHTepeca, NPV YCNOBMW €C/IN OHU [AENCTBYIOT [0OPOCOBECTHO, MCMO/b3YHOT MPOBEPEHHbIE
(hakTbl W NPefOCTaBNAT «HAAEXHYHD W TOYHYK» WH(OPMaUMIO, B COOTBETCTBUM C
Tpe60BaHMAMN XKYPHAIMCTCKOW 3TUKM (N. 54).

naBHOe B Halleid No3uuumM TO, YTO B [JaHHOM Jene HeT CuTyauuun, Korga npaBuTebCTBO
MOCPeACTBOM MpeABapuUTeIbHOr0 OrpaHUYeHMs XoTeno Obl Npeceyb ras3eTHbI MaTepuas, B
KOTOPOM OHO MofBepraeTcs KpUTUKe, UM KOrja >Xanoba He KacaeTcA KOHKPETHbIX /nL, Kak,
Hanpumvep, B gene "Toprep ToprepccoH npotus WcnaHgmn™ ("Thorgeir Thorgeirsson v.
Iceland™) (cm. pewleHve oT 25 uoHA 1992 roga. Series A, T. 239), HECMOTPSA Ha CKpbITble
nonbITkn Cyfa npefnonoxuTb YTo-nnbo apyroe (cM. M. 67 JaHHOro pelleHus). HacTosuee
[eno 6b1710 BO30Y>XKAEHO rpynmnoin 06MKeHHbIX /1L, B NOPAAKE NPerMYLLECTBEHHO MPaXKAaHCKOro
Cy4onpon3eoacTBa. KoHeuHo, Kak 4acTo ykasbiBaeT Cyf, - COBCEM HeAaBHO B fefie ""HAHOBCKWA
npotus Monbwn” (“Janowski v. Poland™) ([GC], 25716/94, n. 33, EKIMY 1999-1) - npegensl
[ONYCTUMOW KPUTWKM LUMPe, KOrha OHa KacaeTCst MOIMTMKOB U MYGANYHBLIX (Uryp, HEXenu
Korfa oHa obpalleHa npoTMB YacTHbIX UL, HeCOMHEHHO, OXOTHWMKM Ha THOMIEHeN B JaHHOM
rnpouecce ABNAOTCA YaCTHbIMU Nivuamm par excellence. TOT (hakT, UTO OHM 3aHMMAIOTCA TaKUM
HeNnonynAPHbLIM MPOMBIC/IOM KakK 0X0Ta Ha THJIeHEN, He MEHSIET NX CTaTyC YaCTHbIX JIULL.

B HacToswem aene Hopeexckuii OKpY>XHOW Cyf nocne TulaTeNbHOM NPOBEPKN CBUAETENLCTB
npuLwen K BbIBOAY, YTO NPOMbICNIOBUKN Ha BOPTY CyAHa XapMOHM, KOTOPbIX MOXHO 6bIf0 IErko
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Orno3HaTb W3 OCMapuBaeMblX ra3eTHbIX CTaTeil, ony6nMKoBaHHbIX B bnager Tpomcé, 6biu
ornopoyeHbl. Pa3bupatenbCTBO B Cyde [AIWNOCH TPU [OHSA, ObLINM  BbIC/YLAHbI CBUAETENN,
VMEeoLLMe OTHOLUEeHWe K 3TOMY feny. [Mo3xe cyn BblIHEC 060CHOBAHHOE peLLeHWe, MPUMEHAS
HopBeXCKUi1 3aKOH 0 Auddhamaumm, NPUMEHUTENBHO K (PakTaM 3Toro gena (cm. n. 35 faHHOro
pelleHuns). PeleHne o Avgamaumy 0CHOBaHO Ha BbICKa3bIBAHUAX O TOM, YTO Y/leHbl KOMaH/bl
ybuim camoK rpeHnaHACKOro THeHs, YTO B TO BPeMS 03HaYa/10 Yro/I0BHOE NPECTYN/eHne, 4To
rocnoguHa JnHabepra OCKOpPOMAM W UTO C XKMBLIX THOMEHeW cauvpann LWKypy (Tam dxe).
Heo6xoaumMo HanoMHWTb, YTO Nepes 3TUM MPOLLECCOM, rocnoanH JinHabepr 6bl1 NPUBIEYEH K
OTBETCTBEHHOCTM 3a AnddamaLmio B CBA3M C 3TUMU BbICKa3blBaHUAMMW B Aefie, BO30Y)>KAEHHOM
yneHamy KoMaHfbl, B F'opoackom cyge Capncbopra, u yuto LLBefckuii BepxoBHbIA cyf B fene,
BO30Y>KIeHHOM roCnoAuMHOM JIMHAGEProM O 3arnpeLLeHU BbIMOIHEHNUS PeLLeHns 3a rpaHuLen,
NPUHAN pelleHne oT 16 gekabpst 1998 roga o TOM, 4TO HOpBeXCKOe pelleHVe He BreYeT 3a
coboii HapylweHus ctatbm 10 KoHBeHuuw (cMm. n. 33 faHHOro pelleHus). Kpome Toro,
06BUHEHNA rocnoguvHa JnHgbepra 6binM NPU3HaHbl  HEOGOCHOBAHHbLIMW - C/IEACTBEHHOM
KoMUccueid, koTopas Gblna co3faHa cneynanbHO 4ns paccnefoBaHust 06CTOATENLCTB Aena (CM.
n. 31).

Mo Hawemy MHeHWIo, K pelueHno OKPYXXHOTO cyda Henb3st npugpatscs. Esponeiickuin Cyp
yKa3biBasl B 6GO/MbLUIOM KOMMYECTBE CBOMX PELUEHWIA, 4TO TOJIKOBaHWEe W MpPUMEHEHNE
HaLUMOHaIbHOINO0  3aKOHOAATeNbCTBa  MPUHLMNWATIBHO  OTHOCUTBCA K KOMMETEeHUUn
HaLUMOHaNbHbIX CY[0B, U 4TO ponb EBponelickoro Cypa orpaHuyeHa Tem, 4TOObl NPOBEPUTH
OblMN NN pPelleHNs HaUMOHA/IbHBIX CYZO0B aBTOPUTETHLIMKM W ObLIM N UMW MPUMEHEHbI
CTaHAapTbl, COOTBETCTBYIOLLME NMPUHLMNAM, ABMIAOLLMMCA COCTaBHbIMM YacTamMm cT. 10 u, 6onee
TOrO, YTO UX NPUMEHEHME OCHOBbLIBA/IOCH Ha MPUEMJIEMOI OLEHKe (haKTOB, OTHOCALLMXCS K Aeny
(cM., Hanpumep, peluerve no aeny “Wepcung npotus Hanumn” (“Jersild v. Denmark™) ot 23
ceHTA6pa 1994 ropa. Series A, T. 298, cTp. 24, n. 31). B HacToswem fene B /1060M Cryyae
HeMb3f CKasaTb, 4TO pelleHne OKPYXHOro CyJa He Mpowsio 3Ty MpoBepky, 6bi1o
NPefoCYAUTENIbHBIM WAN JaKe HeCnpaBef/IMBbIM WM 4YTO NPUBELEHHbIE B MOATBEPXKAEHUE
[0BOAbl OblNM  HeJOCTAaTOYHbIMKM  OTHOCUTENbHO Leneid n. 2 crtatbk 10. CTOpoHamMu He
oCnapuBaeTcsa TO, YTO CTaTbs YNOMMHAMA OMO3HaBaeMbIX Y/IEHOB KOMaH[bl, BKHOYas Jaxe TeX,
KTO He NpPUHUMaN yyacTusi B 3TOW 3Kcneguumn. Bonee Toro, BbiBOAbl OKpPY>XHOro cyza
MOATBEPXKAAOTCA 3aK/IOUYEHVEM He3aBMCHMMOIN KOMUCCUM MO paccnefoBaHUiO fena, KoTopas
npoBena LUMPOKOMacLLTabHOe pacc/efioBaHNe 3asBMIEHUIA Nepes, CnyllaHueM fena v Hawna mux
HECOCTOATENbHLIMU TaKXXe, Kak 310 caenan Fopoackoii cyg r. Cnacbopra B CiyLwaHusx no geny
rocnogunHa JinHgoepra (cMm. n. 31-33 faHHOro pelleHus)). Hy)XKHO MPUHATL KakK JaHHOe, 4To
THO/IEHEO0EB OMOPOYMIN B CTaTbAX, OMy6/MKOBaHHbIX B Bnafer Tpomcé. Mbl He mpuHUMaeM
aprymeHTtaumio Cyfa, uto cTeneHb auddamauuy 6bina MeHbLUe, NOTOMY UYTO B CTATbAX HUKTO
KOHKPETHO M3 Y/IEHOB KOMaHAbl He Obl1 Ha3BaH (CM. M. 67 peleHus). Hanpotus, rpys
06BVHeHMA Obln THKeNee, MOTOMY YTO OHW MOLO3PeBa/M BCHO KOMaHZy XapmoHu 6e3
NCK/IOYEHNA W He3aBUCMMO OT TOro, OblIM NN OHW AENCTBUTENIbHO Ha 60pTy Kopabns B
yKa3aHHOe BpeMS.

TakKe He [I0/KEH KPUTUKE HM HOPBEXCKUI 3aKOH 0 Auddamaumm, HU pelleHre OKPY>XXHOro
cyfa C TOYKM 3peHUs cBO6GO/AbI MPECChl, YTO OHM YPE3MEPHO 3alMLLaNM PENyTaLMi YaCTHbIX
/ML, UM MM He YyAanoch MNokaszaTb [0CTaTOYHO [OKA3aTeNbCTB Ha/Mums 0O6LLECTBEHHOTO
MHTepeca. PelleHne 0 TOM, YTO 06BMHEHMS OblIM 06BSBNEHbI HE UMEIOLLMMU 3aKOHHOW CUbl
PaBHOCM/ILHO TOMY, UYTO 3asIBUTE/b He CMOT [10Ka3aTb [I0CTOBEPHOCTb CBOMX 3asiB/IEHNIA. DTO He
3HAYMT, YTO PELLEHNEe HOCMT YronOBHO-NPABOBOW OTTEHOK MW MPUPABHMBAETCA K HaKa3aHWIo,
KOTOPOE MOXET 3By4aTb B UCMO/Mb3YEMON TEPMUHONOrMI. Tpe6oBaHMe [0Ka3aTb NPaBAVMBOCTb
3a8BNEHUIA B KauecTBe 3allWTbl OT 06BMHEHWSI B AudiamaLmy aneMeHTapHas He06Xo4MMOCTb
npouecca 0 AucdaMauyn BO MHOTMX HOPUANYECKUX CUCTEMAX M HE [O/KHO MOJBepraThCs
KpuTuke. [eiAcTBUTENbHO, B 0AHOM Aene Cyfd HaxXOAUT, YTO OTCYTCTBME 3allMTbl exceptio
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veritatis 0TBeTUMKa NpuBeno K HapyLueHuto ctatey 10 KoHBeHuun (CM. cyfiebHOoe peLueHue no
peny "Kactennc npotus cnaHum™ ("Castells v. Spain™) ot 23 anpens 1992 roga. Series A, T.
236, cTp. 22-24, n. 40-50).

Bonee TOro, N0 HOPBEXCKOMY MpaBy Angdhamaumns Takke LO/MKHA ObITb 06bsSBNEHA HE3aKOHHOM.
JTO pa3BUTNe B HOPBEXXCKOM MpeLeleHTHOM npase, onucaHHoe B pelleHnn OKpYy>KHOro cyga
Kak onopa ctatbu 100 Hopsexxckolt KOHCTUTYUmMM U ... «He0BXOAMMOE B AEMOKPATUYECKOM
obuiectee» (cM. N. 35 AaHHOrO pelueHus), faeT Cydy NpaBO B3BeLUVBATb COOTBETCTBYHOLLME
WHTEpechbl 1 HaXO4UTb, YTO OOLLLECTBEHHbIE UHTEPECHI NMEPeBELLVBAIOT NHTEPECHI YACTHbLIX /UL, B
[laHHOM pene. Tak pa3suBasiocb HOpBEXCKOe NpaBo, NMPUHMMAA BO BHWMaHWe MNPUHLMMbI
npeueseHTHoro npasa B Crtpacbypre. Ha camom pene OKpYXHOW Cy4 CnefoBan 3ToMy
Hanpas/fieHN0 B [aHHOM [efie, HO BbICTYNWA MPOTMB 3asBUTE/IEN MO CyLLeCTBY fena Ha
OCHOBaHWW TOrO, YTO raseta CPOKyCcMpoBasa BH/MaHVE Ha CEHCALMOHHBIX 3arofioBKax 1 4To He
ObIN0 yAeneHo [OCTAaTOYHO BHMMAHWA 3awute ApYrux /i, a Takke TO, YTO raseta OT/IMYHO
3Hana, 4To fOoKMaj 3anpeLeH Ang ny6/MYHOro pasrnialleHns UMEHHO M3-3a JIOKHbIX 0OBUHEHNIA.
Hn oguH mn3 3TMX (hakTMYeCKMX MYHKTOB He MOXEeT OblTb OCMopeH. PelleHve no raserte
Aftenposten nokasblBaeT, YTO MPOBEPKA HA «HE3aKOHHOCTb» - 3TO BaXKHAsA rapaHTus CBOOOAbI
npeccbl No HOpBEXCKOMY MpaBy Ha OCHOBaHWW peLleHns cyfja O ra3eTe-OTBETUMKE,
MPOTMBONOCTaBNAA COaNaHCMPOBaHHbIA MaTepuan 3ToW raseTbl cTaTbaM B brager Tpomcé no
aTomy Jeny.

Ha atom ¢oHe ctouT nn EBponelickomy Cygy yTBepXaaTb, UTO oueHka OKpY>XHOro cyga no
3TOMY BOnpocy 6blna HeBepHO? Laxe ecnn Cyp 3aMeHUN Obl pelleHne HaunoHanbHOro cyga
TakyM 06pa30oM, Ha KaKOM OCHOBaHWUM NOABEpPraTb COMHEHUIO CHaaHCMPOBaHHOCTL NHTEPECOB?
Mbl BugmMm, 4yto Cyf CHavana YCTaHOBW/, YTO Ha NMEPBOM MeCTe ANS HalMOHa/bHbIX BNnacTei
CTOWUT OnpefenieHne CTeneHW, B KOTOPOM 3aljmuta MHTepeca 4aCTHOMO Nuua B 3aliuTe ero
penyTauMmn LO/MKHa YCTynaTb MHTepecam obLiecTsa (B CBA3W C paccnefoBaHMeM fen 60/bLmnx
rocyAapCTBEHHbIX MPeAnpusaTUin) TeM 6osee, KOrja Ha KapTy NocTaBfieHa penyTaums YacTHbIX
nnu (cm. peueHne no geny “"®aien npotns CoeanHeHHoro Koponesctea” (“Fayed v. the United
Kingdom™) ot 21 ceHTa6pa 1994 roga. Series A, T. 294-B, ctp. 55, n. 81). 310 /M He CyTb
npesesioB YCMOTPEHUSA B TaKOM fiefie Kak 3T10?

["naBHbIA BONpoc aprymeHTaummn Cyga 3ak/io4aeTcs, Mo CyLecTBYy fenia, B KOHTPOse TOro, YTo
raseTbl MOTyT ObITb OCBOOOX/EHbI OT NPOBEPKM (PAKTOB CBOMX CTaTel, KOTOpble 3aBUCAT 1) OT
Xapaktepa W CTeneHuM Auddamaumm n 2) OT TOro, ObIIO M 6naropasymHO B TeX
06CTOATE/IbCTBAX MosaraTbCA Ha feTann oTyeta rocnofguHa JinHabepra (cm. n. 66-73 pelueHus).
Mo 060MM MyHKTaM Mbl HaXo4UM, 4TO aprymeHTaums Cyaa 6biia HeJoCTaTOYHOM.

BOMbLIMHCTBO Cyfeit yCepAHO MbITa/INCh NPEYMEHbLINTL CTeneHb Auddamalymn B HaCTOALEM
[ene, HO, B KOHEYHOM UTOre, NOCYMTASIN, YTO HEKOTOPblE U3 OOBMHEHWUIA ObIIN OTHOCUTENTBHO
cepbesHbIMU (CM. M. 67). TeM He MeHee, OHW JOCTUI/IN AOCTATOUHO HEOMNpeae/ieHHOro peLleHmns
0 TOM, YTO KPWUTUKa He SBMS/ACb Hanafkom Ha BCEX Y/IEHOB KOMaHbl WM Ha Kakoro-To
OrpeaeneHHOro YsieHa KoMaHzpbl. 3TO ABHO He MOATBEPXKAaeTCA (haktaMu, 1 npeanonaraet, 4To
OTBETUMKY B fefie 0 Auddamauuy He XBaTUI0 KaKOro-T0 pauvoHasibHOro 3epHa. Mbl JO/DKHbI
cnpocutb, cTout N Cyay OueHMBaThb CTerneHb yulep6a, MPUUMHEHHOTO AuddamauoHHbIMM
BbICKa3bIBaHVAMW W, Ha CaMOM f[efie, CHOBa pa3bmpaTbCs B aTuX npobnemax. KoHeuHo, Cyny
Heo6X04MMO MNpU3HaTb, YTO 3TO AeN0 Jfy4lle OCTaBWUTb HaUMOHa/IbHbIM CydaMm, KOTopble
HauMHalOT pa3bupaTensCTBO M TWATENIbHO  OLEHMBAIOT [OKas3aTeNbCTBa B CBETE HOPM,
cooTBeTCTBYOWMX cTaTbe 10. Ho noaxop 60/1bWMHCTBA NOKA3bIBAET /1aBHYH OLUMOKY AaHHOro
peLleHuns, a UMeHHO To, 4To Cyj He npuaan LOCTaTOYHOrO BHUMAaHWSA penyTauun TioneHe6oes.
MonbiTka cbanaHCMpoBaTb COOTBETCTBYHOLLMIA OOLLECTBEHHbIA M YaCTHbIA WHTEPECHI, TaKUM
06pa3om, UMeeT HeoCTaTKM C CaMoro Havana.
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AprymeHTaums TaKxe HeybeauTeNbHa B pacCMOTPEHWMM Bompoca O 6naropasyMHOCTM OMopbl
raseTbl Ha OTYeT rocrnofguHa JinHabepra. Kak 3ato MOXeT 6biTb 61aropasymMHbIM, KOrja raseta
XOPOLLO 3HaNa, YTo MUHUCTEPCTBO Ccpasy e 3anpeTunno OTYeT 414 pas3r/ialleHns, NOCKObKY OH
cogepxan nNoTeHUManbHO nopovalime KOMMEHTapuu OTHOCUMTENbHO YacTHbIX AUU? Takum
06pa3omM, 3TOT OTYeT Obl1 BPEMEHHO 3aKpbIT B A0CTYMNe 4S8 O6LECTBEHHOCTM M 3TO OblNo
clienaHo crnpasesnvmeo. Bonpoc o Tom, NoBepusio nam HeT MUHUCTEPCTBO Xanobam rocrnoguHa
NunHp6epra (cm. N. 71 gaHHOro peLleHnst) He OTHOCUTCS K 3TOMy Bonpocy. PelueHne Cyaa no
3TO Mpobneme TaKXe MrHopupyeT A06PONOPSAOYHOCTL >KYpHanucTa rasetbl (rocnoguHa
PacTe), 0 KoTopoi 3asBns1 OKpY>XHOW cyf. Kak Torga MoXHO cuntath 61aropasymMHORn onopy
Ha OTYeT rocnoguHa JInHabepra, ecnin HauMoHasbHbIA Cyf, Ha camMoM [enie, 0OHapyXus, 4To
rasera He TO/IbKO Y/J0B/IETBOPW/IA CBOE XKe/aHWe B CEHCALMOHHOCTU, HO 1 3Ha/1a, YTO HEKOTOpbIe
NoAPO6HOCTN BbINN MOTHOCTHHO HELOCTOBEPHbI?

Mbl NPMHUMAEM TO, YTO €C/IM AEN0 KacaeTcst ony6/IMKOBaHWS OMLMaIbHOTO OTYeTa, KOTOpbI
OblN 3asBNeH KOMMETEHTHbIMX BNacTAMM My6AMYHO, raseTa, B MpUHUMNE, UMeET MNpaBo
ony6nnkoBaTb €ro cornacHo crtatbe 10 KoHBeHUMM 6e3 npoBeAeHMs paccnefoBaHus
NoApOGHOCTEl 0TYETa CO BCEM TOUHOCTLIO, ECNM [JaXKe OH U HAHeCeT Bpef, YacTHbIM nuuam. Bce,
YTO OXMAAETCA OT ra3eTbl B [JaHHON CUTyauumn, - 3TO TO, 4TOObI NYBIUKYEMbIA TeKCT
COOTBETCTBOBA/ OPMLIMANbHOMY TEKCTY.

Ho HacTosLee Aeno He KacaeTca ogmumanbHOro otyeta. Hanpotne, MUHUCTEPCTBO He CTaso
ny6/1vMKoBaTb OTYET MOTOMY, YTO B HEM COAEPXKa/IMCb 3asB/IEHUS O MPABOHAPYLLEHUSX,
JONYLLEHHbIX YeHaMW KOMaHAbl, 1 OHO MocYUTaNo CnpaBea/IMBbIM N NPaBU/IbHBIM JaTb UM
BO3MOXHOCTb UM 3alUMLLaTLCA Y NMOATBEPAUTL UKW OMPOBEPTHYTHL 3TY MH(opmaumto (cMm. n. 11
AaHHOro pelueHuns). Mocneayrowas cepus NpPoLEeccoB 0 Andhamaumm U OTYET CNefCTBEHHON
KOMMCCUM onpaBasiv Takoi NpeaycMOTPUTENbHBIN Noaxod. bonee Toro, 04eBMAHO, YTO raseta
3Hasla 0 TaKOM PeLUeHMK, HO, TEM He MeHee, pewumna WATKU HanposioM 1 ony6/MKoBaTb OTYeT
(cMm. n. 35 gaHHOro pelleHns). Takxe OHa 3Hana, YTo rocnofguH JIMHAGepr paHblue paboTan Kak
BHELUTATHbIA KOPPECMnoHAEHT N0 BOMpoOCam THOMIEHbEr0 NPOMbIC/Aa U 0ny6/MKOBan HECKO/bKO
cTaTei, HO He 06nafan TPaAMLUMOHHBIM CTaTyCOM MHCNeKTopa MUHUCTEPCTBA.

C Hawel TOYKM 3peHUs, cyds Mo 3TUM O0OCTOATENbCTBAM, raseTa 3Hana, UYTO PUCKYET W
nozsepraeT cebs pucky cyfebHoro npowecca, ony61KoBas CTaTbM, HO He MPeANPUHAB HUYETO,
4yToObl MPOBEPUTL AOCTOBEPHOCTb CAENaHHbIX 3asBfeHuid. CyaebHbli Npouecc, HavaTbli
YfieHaMn KOMaHAbl, He Obl1 HEOXKMAAHHOCTbLIO, MOCKO/bKY raseta Ao/mkHa bblna 0Co3HaBaTh, YTO
e Hago ObI10 ObIThb aKKYpPaTHOM Mpexae 4Yem rnevataTb OOBMHEHWUS B afpec YacTHbIX 1L, B
COBEPLUEHUN YTrOIOBHOIO MPECTYNNEHNA UK APYrnxX BUAOB MpaBOHapYLLEHWIA. TOT (hakT, 4To
oTyeT OblN cocTaBneH ohmUManbHO HasHaYeHHbIM MUHUCTEPCTBOM MHCMEKTOPOM WM YTO OH
npeAHasHavanca Ans 0O6LLEeCTBEHHOCTW, pacLEHMBAKOTCA TakXXe, Kak ecnn Oblia onpaBgaHa
Ny6MKaUmMa CEKPETHbIX MaTepuanoB, BPeasWmnX HauMOHabHbIM MHTEPecam, MosyYeHHbIX 13
aHa/IOrMYyHOro UCTOYHMKA. KNtoueBbIM (PaKTOM SBMISETCA TO, UTO COAEpXKaHUe oT4yeTa He Obl/Io
OTKPbLITO AN 06LLECTBEHHOCTM M AOCTYN rpaxaaH K HeMy 6bln orpaHuyeH (cm. n. 11 gaHHOro
peLleHunst), a He TO, HapYyLUMAM NN HeT (Kak cuMTaeT 60/bLUMHCTBO) 3asABUTE/NN 3aKOH O 3aLuTe
nHopmMauun. bnaget TpoMCE 3Hana 3To U 3HasIa MPUYMHBI, MO KOTOPbIM 3TO BbINI0 CAENaHO.

Mbl He ybexaeHbl TeMU (hakTaMu, YTO raseta He MOr/sia Ha caMOM [efie NPOBepUTb CrNOpHbIe
3adBNeHNA M YTO OHa MMena MpaBo OMMPaTbCA Ha [AeTasM OTYeTa, MOCKO/IbKY OHW Kacaiucb
Takux 06CTOATENbCTB, KOTOPbIE HEBO3MOXKHO MPOBEPUTL B NMPUHLMMNE B CUTY UX NPUPOAbI, Kak,
HanpumMep, yOMINCTBO CaMOK THO/IeHeid BO BpeMsi aKcneauuuy XapmoHu. Pasbupas fgena, Mbl
OTMeyaeM, 4YTO B OONbLUMHCTBE C/lyyaeB OT ras3eT OXWAAOT MPOBEPKM MNPOTUBOPEYMBOIO
maTepuana nepes BbixoLoM B CBeT. Ho yero oxuganu ot bnaget Tpomcé? Mbl NPUHUMAEM,
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noAAepmBas npefblaylime pewenuns Cyga (Hanpumep, ykasaHHoe Bbille geno deiiga, cTp. 55,
n. 81), 4to 6bINO Obl HepasyMHbIM ANS raseTbl OTK/Ia4bIBaThb My6AMKauMIO A0 NPOBeAeHUS
Cepbe3HOro paccrefoBaHnsa. Takke OHa He JO/MKHa NpoBepsATb 4OCTOBEPHOCTb UCTOPUW Mepes
ee ony6nnkoBaHueM. Martepuan 6Obin CPOYHBIA, HE TepnAWWin OoTnaraTtensCTB 40 MPOBEPKU
cepbesHbIM paccrefoBaHneM. Ho, kak 06Hapy»un OKpYy>XXHOW CyA, raseTa BOOOLLE HUYEro He
npeanpuHAna, 4Tobbl NPOBEPUTL MH(OPMALMIO, AaXKE KOTAa OAVH U3 XXYPHaIUCTOB AOIKEH OblT
3HaTb M3 COOCTBEHHOIO OMbITa, YTO 3asB/IEHME O TOM, YTO C XXMBbIX THOJIEHEN CAMPAtOT LUKYPY
Oblno HenpasAonofo6HbIM (cM. n. 35 [JaHHOro pewleHws). [pyruMu crnosamu, raseTa
ony6/MKoBana MaTepras, He 3ab0TACL O TOM, Dbl 3a9B/1IEHUSA MPaBAVBLIMU WUIN HET, Nosiaradchb
Ha oMuUMarbHbIA CTaTyCc OT4yeTa. 3adBUTENN, MO KpaviHel Mepe, MOrW MPeanoXuTb YeHaMm
KOMaHZbl BbICKa3aTb CBOK BEPCUMIO COOLITUA W MOMYUYUTb WX PeakuMio Ha pasInyHble
06BVHEHMA, CAenaHHble rocrnogvHoM JInHAGeprom, M AaTb MM BO3MOXHOCTb OTBETUTbL Ha
06BUHEHNA B TO XXe Bpems, Korfa bbinv HareyaTaHbl OcnapuBaeMble CTaTbu. B KOHLE KOHLOB,
OHW TOXe ABNAKOTCA CBUAETENAMW TOr0O, YTO MPOM3OLLIIO0 Ha 60pTy XapmoHu. Kpome Toro,
rasera Torfa o6Hapy>xuna 6bl, UTO HEKOTOPbIE Y/IeHbl KOMaH/bl BOOOLLE HE NMPUYACTHbI K 3TOMY
Aeny, NOCKO/bKY He Y4acTBOBa/IM MMEHHO B 3TOW 3Kcneauumn. To, 4To raseta ony6smKoBasia
CTaTblO C peakumei TroneHeboiLeB nocne otyeTa (CM. N. 12-15 JaHHOrO peLueHust), KOTOpbIiA
HaHec BpeA X penyTaumu, BpAA N MOXXHO pacCMaTpuBaTh Kak [0CTaTOYHOE.

Bnaget TpoMcé cubHO pUCKOBasa, Korga nedvatasna OT4yeT rocnoguHa JinHabepra. Ha camom
[ene, 3a3BUTENN UMENN BO3MOXKHOCTb NPeACTaBMTb 3asB/IeHUs rocnoguHa JinHabepra B 06LLem,
He YyrnoMuHas KomaHay XapMoHu. PakTuyecku, apyrve nybnvkauum, ocobeHHo B Aftenposten
CyMeNn 0XBaTWTb MaTepuan LENMKOM, HO B MaHepe, 6o0nee YBaXWUTENbHOM K penyTauum
TioNeHe60eB (cM. n. 37 paHHOro peweHus). KoHeYHo, B MasleHbKOM pPbl60MNPOMbIC/I0BOM
coobLecTBe Aaxe 06LLMIA OTHET CNOCOOCTBOBa/ Obl OMO3HAHMIO HEKOTOPbIX Y/IEHOB KOMaHAb.
TeM He MeHee, 3TO He MOXET OMNpaBAblBaTb OTCYTCTBUE KaKOro-iMb0o BHUMAHWA B MOMbITKE
3alMTUTL penyTaumio MPOMbIC/IOBMKOB. Bonee TOro, He CTOMT 3abblBaTb, UTO YMTATE/IbCKAS
ayauTopua rasetbl COCTaBnsieT 9 ThICAY MOCTOSHHbIX uuTaTenein. Ecnm  yyecTb, uTO
eAVHCTBEHHOI 3a060TON raseTbl ObIN10 AOHECTU [0 YMTaTeNeN TOYHbIE AeTann OTYeTa rocnognHa
Nnnpbepra, To penyTaums OXOTHWKOB HOPUAMYECKU 3allMLLEHA 3aKOHOM O Auddamaunu, 1
rasera, 3Has 370, He [l0/1XKHA >Ka/I0BaTbCA Ha HEN30EXHbIV pe3ysbTar.

3aknoYveHns No fJaHHOMY PeLLeHMIo 0 TOM, YTO raseTa He 06si3aHa Gblia NPOBOAUTL MPOBEPKY
OCHOBHOW  (DaKTUYECKOM WH(OpPMaLMM Ha [OCTOBEPHOCTb  CTeneHW Auddamauum 1,
NPeanonoX1TeNbHO, O(UUMabHBIA XapakTep OT4yeTa rocnoguHa JinHabepra, npegnonaratoT
UCK/IOUNTENBHO HU3KWIA Npeen ANs 3aluTbl Npasa penyTauum gpyrux vy, Korga MeeT Mecto
B&XKHbIA OOLLECTBEHHbIA WHTEPEC W HEeT MOIMTUYECKMX [JedTeniel. Takoe MOBbILeHWe
06LLEeCTBEHHOrO0 MHTepeca K CBOOOAE MPecchl 3a CYET YacTHbIX WL, MOLHATOE B fAene 0
THONeHeboMLax, yaenseT HeOCTaTOYHOE BHUMaHWe HauMOHa/IbHbIM 3aKOHaMm 0 Auddamanmn u
cbanaHCUMpPOBaHHOM CyAe6HOM MpaKTUKe BHYTPEHHMX CYLOB MO fAefnam, Kacatowmmcs npeccol.
N3 peweHns OKpYXHOro cyfa crieflyeT, 4To (DaKTo/Mornyeckas OCHOBA COOOLLEHMA B MeyvaTu
Oblfia HETOYHOW M He COOTBETCTBOBA/IA XXYPHAIMCTCKOW 3TuKe. 0 3TMM npobnemam Hallemy
Cyay cnepfosano 6bl 4OCTUYL UHOTO 3aK/HOYEHUS.

Taknm 006pa3om, HacTosilliee peLLeHWe CYLeCTBEHHO OT/MYAeTCA OT  BbILLIEYNOMSHYTOrO
pewleHns no pgeny dpecco3 u Pyap, O0OBACHMBLUEr0 rpaHULbl CBOGOAbI >KYPHANMCTOB
pacnpocTpaHATb UH(OpMaLMIO MO BOMpocam OOLLECTBEHHOrO WHTepeca, 60/ee OCTOPOXKHOW
(hopMynMpoBKoi. Takoe pelLeHWe MOXKET CAYXMUTb MNIOXMM MPUMEPOM A1 €BPOMENCKOiA
npeccbl. HECKOMbKO cTaTeil MOryT ObiTb HAaCTONbKO BaXKHbIMM B [€MOKPATMYECKOM 00LLEeCTBe
WM  3acMyXXMBaTb TaKOro MOKPOBMTENbCTBA CTaTbM 10 KOHBEHUMM, YTO 3NeMeHTapHas
XXYPHaNMCTCKast 3TUKa - KOTOopas, MeXay npounmM, TpebyeT OT XKypHanMCTOB NPOBEPSATh Mnepeq
neyaTbt0 MH(OPMALIMIO Ha AOCTOBEPHOCTb, KaK B [JJaHHOM fene, - MOXeT OblTb MPUHECEHA B
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)XePTBY 6GO/IbLLIOIA NPUGLINN 3a CEHCALMOHHYI HOBOCTb. Mbl He Y6exzeHbl, UTo peweHne Cyaa
Mo aToMmy [eny, B KOTOPOM OH 0CBOGOAWN Tra3eTy-3asBUTENs OT 3TOF0 3/1EMEHTAPHOrO
Tpe6oBaHwWs, AeCTBATENBHO MPOABUHET BONPOC O CBOGOAE MPECChI, MOCKO/bKY 3TO MOAPbIBAET
YBaXXEHME K MOPa/ibHbIM MPUHLIMMAM, KOTOPbIX A06POBONLHO NpuaepxmBatotcs CMW. Cratbs
10 MOXeT 3allyLLaTh NPaBO MPECCbl Ha NMPeyBesMyYeHNe M Aaxe MPOBOKALIMIO, HO HE [O/MKHA
[1aBaTb BO3MOXXHOCTN HaHOCWTb Bpe/, PenyTaLmy YacTHbIX ML,

Oco6oe MHeHUe cyabK Mpeis.

MpucoeguHsAscb K MOMM Konneram, cyfbsam [MaibM, dypmaHH M baka, OKasaBLUMMMUCA B
MEHbLUWHCTBE, B JAHHOM [ieNie A He HaXx0Xy HapyLleHusi ctaTbu 10 KOHBEHLMM 1, B OCHOBHOM, A
nogfepxmeBato Ux 060CHOBaHMe. Bonee TOro, S npugatd 0CO60e 3HaYeHWe CreayroLwmM
COOBpaXKEHUAM.

C MoOeli TOYKM 3peHunsi, paccmMaTpvBaemMoe feno MO CYLECTBY SBNAETCA OObIYHbIM Ae/IOM O
Anhamaumm, 3atparvBalolMM OrpaHNYeHusi, HalloKeHHble Ha OOBMHEHWA YaCTHbIX WL, B
COBEPLUEHUN YrO/IOBHOIO MPECTYN/IEHNs, BbiCKa3aHHble B npecce. O4eHb BaXKHO, YTO OLIEHKa
Heo6X04MMOCTM  BMeLlaTe/lbCTBa B [EMOKPaTUYeCKOM  00LlecTBe  He  CKpblBasiachb
YyBCTBUTE/IbHLIM XapaKTepoM Mpo6siemM THO/IEHLErO NPOMbICA. A cornacHa ¢ 60/bLWMHCTBOM B
TOM, YTO MaHepy nogayn matepuana B bnaget TpoMcé He06X0AMMO paccmaTpuBaTh He TONbKO B
cBeTe ocnapuBaemblx ctater oT 15 u 20 uwons 1988 roga, HO B 60/ee LUMPOKOM KOHTEKCTe
raseTHbIX MaTepuasioB 0 NPOMbIC/E THoneHen. O pasHornacusax B aToin obnactu bnaget Tpomcé
HaneyaTasa B 06LUel CNOXHOCTM 26 cTaTeid, HauMHas ¢ 11 anpens 1988 roga, korga raseta
Hayana 3Ty MCTOpUIO, M 3akaHumBas 19 n 20 mong 1988 ropga, Korga ony6nmkoBana OTYET
rocnogvHa JinHgbepra. 10 MOeMy MHEHWMO, OOMBLUMHCTBO HEe Mpuaano LOCTaTOYHOro
BHMMaHMSA TOMY (paKTy, YTO cornacHo n. 2 cratey 6 KOHBeHuuMK, THoNeHeboM uMenu npaso
CUMTaTbCA HEBUHOBHBLIMMW, NMOKA UX BUHOBHOCTb He OyfeT AokaszaHa. H MOMHOCTbI MPUHMMAND
TOUKY 3peHunst 60/bLUMHCTBA B TOM, 4YTO BnafeT Tpomcé BbINOMHANA (DYHKLMN CTpaXka 06LLecTBa
npu pacnpocTpaHeHnn MHMopPMaL M1 Ha OCHOBE OTYeTa rocnofgmHa JinHabepra 0 COMHUTENbHbBIX
HapyLUEHNAX W COBEPLUEHHbIX TMPECTYNNEHNAX BO BPeMSi OXOTbl Ha THOEHEN, LUMPOKO
06Cy>K1aeMoro B 00LLeCTBe BMAA AeATeNbHOCTU. TeM He MeHee, OrpaHUYeHNs, Ha/IOXKEHHbIE Ha
cB060AY BbIPXXEHWUS MHEHWS ra3eTbl M0 NOBOAY OCMapMBaeMbIX 3aiB/IEHWUI OTHOCATCS TOMbKO K
06BUHEHWNAM OrMO3HaBaEMbIX /UL, B COBEPLUEHUW NPECTYNEHWIA, 3a9BNEHNIA, KOTOPble He 6blnn
fokasaHbl. O6bIYHO raseTta B TakuX Chydasx MyoOnvKyeT OMpOBEPXEHMe, KOTOPOe TaKke
nomoraeT pas3obpaTbCA OOLLEN uUMTaTENbCKON ayauTopuu, WMEKOLLEA NpaBO MOMyyartb,
HaCKONbKO 3TO BO3MOXHO, TOYHYHO W MOJHYI0 MHA{opMaumio. Mockonbky bnafet Tpomcé He
onybsMkoBana OMPOBEPXEHUS, HEOOXOAMMO MPU3HaTb, UTO  MPOMBIC/IOBUKM  UMENN
IOPUANYECKYIO HE0OXOAMMOCTb HauyaTb npouesypy Auddamaumn, 4tobbl 3alUMTUTL CBOKO
penyTauuio 1 npasa.

MockonbKy Bpsf N y3HaBaHME MPUYACTHbIX K 3TOMY [Aeny Nul, Bbi3blBaeT KaKOi-nmbo
06LLEeCTBEHHDIV MHTepec, BnaaeT TPoMCE Mmena BO3MOXHOCTb 3alMTUTb PenyTauuto MOPSIKOB,
MPOCTO He YMOMWHas Ha3BaHUA cyfgHa XapmoHW. 10 MOeMy MHEeHMO, eciu MHopMauus,
MO3BONAOLLLAS YATATENSIM OMO3HATb NOLO3PEBAEMbIX B COBEPLLEHMY NPABOHAPYLLEHNIA Gbina Obl
onyLeHa B CTaTbsX, 3TO He MOBAKSNO Obl Ha CBOOO/Y BblPaXXEHUS MHEHMA ra3eTbl. Takue Mepbl
B NOA06HbIX 06CTOATENLCTBAX, C MOEl TOUKW 3PEHNS, HE MOT/IN NMOMELLATb YYacTu0 Npecchl B
AVCKyccuy no npob6sieMam, Bbi3blBalOLMM OOLLECTBEHHDbI UHTEpeC. ATO CBUAETENLCTBYET O
TOM, 4YTO He ObIN0 NpPeAOCTaBNEHO [A0Ka3aTeNbCTBA HEOOXOAMMOCTU WAEHTU(NLMPOBATL
MoA03peBaeMblX MPOMbIC/IOBUKOB.

C [pyroi CTOPOHbl, GONbLUMHCTBO, KaXKeTcs, Mnpuaano 60Mbluee 3HayYeHWe oduLmansHOMY
XapakTepy oT4yeTa rocrnofguHa JinHabepra B peLleHnr 0 TOM, YTO raseTa Morfa nonaratbCs Ha
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3TOT MWCTOYHUK, He TMpeanpuHUMas  HUKaKMX Laros And MpPOBEpKN  [OCTOBEPHOCTU
ocnapusaeMblx 06BUHEHWIA. [ocTynas TakuM 06pa3oM, N0 MOEMY MHEHWMIO, 6OMbLUNHCTBO He
MPUHMMAET BO BHMMaHME O0CO6ble B3aUMOOTHOLLEHWA MEXZAY rOoCnogvHOM JInHAGeprom u
raseton bnager Tpomcé. B KayecTBe BHELITATHOro KOppPecnoHgeHTa rocnoguH JinHabepr
onucan akcneguumio Ha 6opty XapmoHu ans bnaget Tpomcé B 1987 rogy. brnaget Tpomce,
[O/MKHO ObIThb, 3HasIA O ero buorpaduum, Korga ceszanacb ¢ HAM B anpene 1988 roga, korga
CYAHO BepHysnocb B NopT Tpomcé. C Moeil TOUKM 3PeHUs, Hefb3s cumTaTb MPUEMIEMbIM TOT
(hakT, YTO OhMLMaNIbHO Ha3HAYEHHbIA MHCMEKTOP MO3BOMMA Mpecce obpawatbcs K cebe npw
BbIMOSIHEHMM CBOMX 06s513aHHOCTEN M (poTorpadmpoBatb cebs, a Takke MpeaocTaBUTb Mpecce
OTYeT 06 3KCNeauUMK C 3a8BNEHNAMU O MPECTYNIEHUAX YaCTHbIX ML, He CAAaB NpeABapuTeNbHO
OTYET  CBOEMY  HayanbCTBY,  MwuHMCTEpCcTBY  pbl60oMOBCTBA.  TakoW  HefoCTaToK
npogeccMoHasIM3Ma MOXHO CPaBHWUTL, HanpumMep, ¢ 0ULEPOM NOMUUMW, LOKNAAbIBAIOLMM O
NPeCTynaeHNax NpsAMo raseTumkam. B aToli CBA3M BaXKHO, YTO rocnofduH JinHabepr cpasy cran
poctyneH bnagetr Tpomcé nocne BO3BpalleHWs U3 3KCneauuun, XOTA MPOLUIo NOoYTU Tpu
MecqAua, MOKa OH cocTaBun OTYeT And MWHWUCTepPCTBa, KOTOPOE HasHayuno ero Ha a3ty
[O/MKHOCTL. B cBeTe BCEro BbllleykasaHHOro, bnaget Tpomcé gosmkHa 6bl1a 3HaTb He TO/IbKO O
FBHOM HeLOCTaTKe MPOMECCMOHA/IM3MA, HO TaKXe W O KOH(/IMKTE WHTEPECOB MEXIY ero
o(MuMaIbHbIM CTaTyCOM W €ero OTHOLUEHWMAX C ra3eToil. bnager Tpomcé BOCMONb30BaIach
060MMM 3TMMK CTaTyCamu.

[ns bnageT TpomMcé nepsoi 1 nocnegHen haso coTpyaHUYecTBa ¢ rocnognHoM JIMHL6eprom
nocny>xuna nybénmMkaums ero otyeta. HMKTO He NOAo3peBan O MOCNEACTBUSAX. DTO yXKe 6blNo
cfenaHo B nepBoli M3 26 cTateid, KOTopble ony6nmkoBana bnaget Tpomcé no aToin npobneme.
OTyeT 6blN NPOCTO 0606LLEH 1 MONYYMT LLMPOKOE OCBeLLeHMe B bnageT TpoMcé B AncKyccum o
THO/IEHLEM MPOMBbIC/IE, MPUYEM B 3TOM KOHTEKCTe rocnoguH JIMHAGEpr BbICTynan rnaBHbIM
NCTOYHNKOM MHopMaumn. B faHHbIX 06CTOATENIbCTBAX, C MO TOUKM 3pEHUS, raseTa He Morna
npy LOOGPOCOBECTHOM OTHOLLEHMWM MOMHOCTLKO MoMaraTbCA Ha YKasaHHbIA OT4YeT rocroguHa
JNnng6epra, He npoBepssi LOCTOBEPHOCTb MH(OPMALMK, NOCKOMbKY OH SKOGbI HOCK/ CTaTyc
opuLMaNIbLHOTO JOKYMEHTA.
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KpaTkoe n3noxxeHue gena

OENO "OKEPYCANEM MPOTUMB ABCTPUNIN™
(Jerusalem v. Austria)

(kano6a Ne 26958/95)

MNocTtaHoBneHne Cypaa
Ctpacbtypr, 27 espans 2001 roga

Tema: ngppamarims

AcnekTbl fiena: MpakAaHCKO-NpaBoBas Auddamaims, 3alimta B aene o guddamanmm
Kputepuii: BaXXHOCTb CBO6O/Ibl BbIPAXKEHNS MHEHNS, ""HE0OX0AMMOCTb B AEMOKPATUYECKOM
obLyecTee"

Haka3zaHue: hMHaHCOBas CaHKLMA

PelleHure: HapyLueHve npasa Ha cBO60AY BblpaxKeHMst MHeHUA (cTaTtbs 10)
FOpucamkums: EBponelickunii Cyp no npaBam YenoBeka: ABCTpUs

3aK/1HYeHME:

3afBUTENbHNLA, YNEH MYHMUMNANbHOIO COBeTa, Oblna MnpuBfeveHa K rpakAaHCKO-MpaBoBOW
OTBETCTBEHHOCTM 3a AudhaMauio B OTHOLIEHMM YaCTHOM OpraHu3auuu, KOTOPYH OHa B Xo[e
MOMUTUYECKON ANCKYCCUW Ha3Basa CEKTOM C (halLiMCTCKUMMN TEHAEHLUMAMM.

PaKTbI:

3asBuTeNbHNLA Oblna uneHoM MyHuumnanbHoro CoseTa BeHbl. Bo Bpems [AMCKYCCMM OHa
BbICTYNWAa no nosogy cybcuanin gna accoumalmmn, rnomorarollert poauTensm feTer, KOTopble
0Ka3blBalOTCA BOB/IEYEHHLIMU B CEKTbl. BO Bpemsa CBOEro BbICTYM/IEHUSA OHa CKasana, YTO CEKThI
NposBNAT  "(halMCTCKMe TeHAeHUUU™, HasblBasla WX "MCUXON0rMYECKMMU ceKktamum ¢
NPOsIBNIEHMEM TOTaIMTapHbIX YepT"”. [anee, oHa rosopuna 06 opraHusaumun nog HassaHvem IPM,
YMNOMSIHYB O Hell Kak 0 cekTe. Hesagonro go atoro IPM coTpygHuyana ¢ ABctpuiickoli HapogHoi
MapTneit B 061aCTM MOMUTUKM MO OTHOLUEHUIO K 060pOTY M MNOTPe6/eHWNIO HapKOTWKOB, U
3asBUTENIbHMLA BbICTYNana C KPUTWMKOW MO 3TOMYy MoBogy. B COOTBETCTBUM C aBCTPUIACKUM
3aKOHOAATeNIbCTBOM, uYneHbl MyHuuunaibHoro CoseTa BeHbl  NOMb3yHOTCH  OrpaHUYeHHON
napnaMeHTCKOM HerNpUKOCHOBEHHOCTLIO: eC/I OHW 3acefatoT Kak [apfameHT, a He Kak MeCTHbIN
COBET, TO OHW OCBOGOXJAKOTCA OT OTBETCTBEHHOCTU 32 UTO-IMO60 CKA3aHHOE B XOLe AUCKYCCUW.
IPM B036yamna feno ¢ TpeboBaHMEM 3anpeTuTb 3asBUTE/IbHULIE MOBTOPSATL ee YTBEPXAeHMe, a
TakKe 0643aTb €e OMNPOBEPrHYTL Y)XKe CAeNaHHOe 3asBfieHue. 3asBUTeNbHMLA BO3paXKana, 3asaBuB,
4TO ee 3asB/IeHMe ObII0 CYOBLEKTUBHOW OLIEHKON, a He yTBepXAeHneM 0 pakTe. MoMnmo 3Toro, oHa
cKaszasia, YTo ec/iv 370 6b110 Obl PacLeHeHO Kak yTBepXaeHue o (hakTe, oHa Morna 6bl JoKasaTb ero
MCTUHHOCTb. BbI0 MPUHATO pelueHWe O cyaebHOM 3anpeTe Ha MOBTOPEHWe 3asB/IEHUA, U ee
3aABneHne OblN0 pacLeHeHO Kak yTBepXAeHue 0 (pakTe. 3asBUTE/bHULE He Aain BO3MOXXHOCTU
npeacTaBUThL A0Ka3aTeNbCTBa ANS NOATBEPXKAEHNS AOCTOBEPHOCTH ee YyTBEPXKAeHUI (Cy/ 0TKasa B
XopaTainctee 06 NcTpeboBaHMM JOKYMEHTOB).

PeweHo:
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BaxkHoCTb CBO60,£I,bI BblpaXXeHNA MHEHUA

Cypne6Hblli 3anpeT SBUICSA BMeLLATENbCTBOM B CBOGOAY BbIPaXKEHWUS MHEHWUs 3asBUTENbHULI.
[laHHOe BMeLIaTeNnbCTBO GbINI0 NPeAyCMOTPEHO 3aKOHOM W MpecnefoBasio 3aKOHHYHO Lefb. CyTb
BOMpoca cocTosina B TOM, ObINO N 3TO HEOGXOAMMO B JAeMoKpaTuyeckoMm obulectee. Cyp
MOAYEPKHYN BXKHOCTb CBOBO/bI BbIPXKEHWS MHEHUS| AN U3GPaHHbIX YNEHOB MPeacTaBUTE/bHbIX
OpraHoB rocyfjapCTBEHHOI BNacTu:

«B COOTBETCTBMM C TBEpPLO YCTaHOBMBLUMMCA MpelefeHTHbIM npasoM Cypa,
cB060JA BbIPA>KEHUA MHEHUS COCTaBNsAeT OAHY U3  HEoOXOAWMbIX OCHOB
AeMOKpaTNyeckoro obliecTsa M O4HO M3 OCHOBHbLIX YCNOBMA €ro nporpecca U
pasBUT WA Ka>Kaoin nmuHocTw (n. 32).

CyA HanoMMHaeT, YT0 ecn CBO6O/A BbIpaXKeHNS MHEHNS BadKHA A/151 BCEX Ntofield, OHa
0COGEHHO BadKHA [ WX U36paHHbIX npeAcTasuTeneid. OHWM  NpeAcTaBnAlT
n3bupaTenei, NpUBNeKaOT BHUMAHWE K UX MPUOPUTETHLIM Npo6ieMamM v 3alwmiLao T
nX MHTEpecbl. COOTBETCTBEHHO, BMELLATENLCTBA B NPABO Ha CBOGOAY BbIpa>KeHus
MHEHWSI OMMO3WLMOHHOTO unieHa [lapnaMeHTa, KakuM SBAsSeTC 3asBUTeNbHULA,
TpebyloT camoro NPUCTanbHOrO BHUMAHWS co cTopoHbl Cyaa (n. 36).»

Heo6x0AMMOCTb B AEMOKPaTNUYeCKOM 06LLeCTBe

Byayum yacTHoI opraHusaymeld, IPM nposiBnisifa akTMBHOCTb B 06LLECTBEHHO 3Ha4YMMO 06/1acTh, a
MMEHHO B MOMIUTUKE MO OTHOLLUEHUIO K 060pPOTY M MOTPebseHN0 HapKOTUKOB. Bonee Toro, oHa
yyacTBOBa/sla B OOLLECTBEHHbLIX AMCKYCCUAX W COTPYAHMYaNa C NOMUTUYECKOW nNapTuei. Tem
caMbIM, OHa BbllWla Ha apeHy OOLLECTBEHHbIX AMCKYCCUA W MpeAcTaBuna cebs Ha BceobLiee
0603peHue, - BCEro Mupa, >XYpPHasMCTOB M 06LLeCTBa B Lie/IOM, U J0/DKHaA 6bl/1a BblKa3aTb 60/bLUYH0
CTeneHb TEPNUMOCTI NO OTHOLLIEHWIO K KPUTUKE B CBOI azpec.

OnpoBeprHyThle  YTBEPXAEHWS OblM - chenaHbl B XOode  MONUTUYECKOM  [UCKYCCUM B
MyH/UMNanbHOM coBeTe. He3aBWCMMO OT TOro, PacrpocTpaHseT M BHYTPUIoCyAapCTBEHHOE
3aKOHOZATe/IbCTBO MPUHLMM HEMPUKOCHOBEHHOCTU K 3asBNEHWAM, CAeNaHHbIM Ha 3TOM (hopyme,
Cyj nocumTan, YTo OHU AOKHBI 6bINN ObITb LOMONHUTENBHO 3aLLMLLEHDI:
«BHe 3aBMCMMOCTMW OT TOr0, ObiMM M YTBEPXKAEHNS 3aABATENbHULbBI 3aLLMLLEHDI
napnaMeHTCKO/ HenpuKOCHOBEHHOCTHIO, Cyf HaxoAuT, YTO OHW OblM cAenaHbl Ha
chopyme, KOTOpbIA, MO KpailHeli Mepe, conocTasum ¢ [lapnameHTOM, ecnu
paccMaTpuBaTb 3TOT BOMNPOC C TOYKM 3PeHUS 06LLECTBEHHON BaXXHOCTU 3alUUTbl
npasa Ha CBOOOAY BbIPEXKEHWS MHEHWS YY4aCTHMKOB faHHoOro dopyma. B
[AEMOKPaTNYeCKOM rocyfapcTse [lapiaMeHT MAM COMOCTaBUMble C HUM OpraHbl
ABNAKOTCA BAXKHENLWMMM (hopyMammn AN8 NOAMTUYECKUX NPeHMIA. Onsa BMellaTenbCcTBa
B OCYLUECTBASIEMyt0 TaM CBO60AY BbIpaXKeHUs! MHEHWSt AOMKHbI ObITb BbIABUHY Tbl
0YeHb BeCKue npuunHbl. (M. 40).»

ABCTPUIACKME Cyfibl HEBEPHO KBIM(ULMPOBA/IA ONPOBEPraemble 3asB/EHNS KaK YTBEPXKAEHUS O
(hakTe M noTpeGoBaN [0Ka3aTeNbCTBA WMX [OCTOBEPHOCTW. 3asBNeHUs MPeACTaBAsAM COBO
[06POCOBECTHbI KOMMEHTapuiA M36paHHOro uneHa MyHuumnansHoro CoBeTa MO BOMpocam
06LLECTBEHHOM 3HAYMMOCTM W A0/MKHbI GbINN BbiTh PAaCLiEHEHbI KakK CyGbeKTUBHAS OLIEHKA.
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OfiHaKo, AaXe CYyObEKTMBHaA OLEHKa, He MMeroLast nof cobol HUKaKoM (haKTUYEeCKOM OCHOBI,
MOXET ObITb Upe3MepHoi. Takum 06pa3om, OCTaBasiCs BOMPOC O Ha/IMUMM TaKoro (hakKTUYecKoro
ocHoBaHuA. Cya O6bln MopaxeH (hakTOM OTKasa MCTMLE B XofaTalcTBe 06 WCTpeboBaHWM
[NOKYMEHTOB A/11 A0Ka3blBaHWUS UCTUHHOCTU CBOMX YTBEPXAEHWI C YYETOM BO3/IOXKEHHOIO Ha Hee
OpemMeHM [oKa3blBaHWNA AOCTOBEPHOCTU PacrpOCTPaHEHHbIX K0 CBELEHUIA.

«... Cyll nopa>keH HernocnefoBaTeNbHOCTbIO BHYTPUrOCYJApPCTBEHHbIX CYA0B, - C
OfIHO CTOPOHbI TPEOYIOLMX A0KA3aTeNbCTB YTBEPIKAEHNS, a C [pYroii CTOPOHbI
0TKa3bIBAIOLLMXCA PACCMOTPETb BCE UMEKOLLMECS JoKa3aTeNbCTBa. (. 45)

46. Cyn cuMTaeT, yTo, Tpebys OT 3asBUTENbHULbLI A0Ka3aTbh WCTUHHOCTbL ee
YTBEPXKAEHWA N B TO >Xe Camoe Bpemsi fuiias ee (hakTWUUYecKol BO3MO>KHOCTU
npeaocTaenaTh A0Ka3aTeNbCTBa, B 060CHOBAHWE CBOUX YTBEPIKAEHWIA 1 TEM CaMbIM
[I0Ka3aTb, YTO OHM ObIMM JOGPOCOBECTHLIM KOMMEHTAPUEM, - aBCTPUICKME Cy/bl
MPEeBbICUAN CBOM MONHOMOUMS, U CYAeBHbI 3anpeT, BbIHECEHHbIi B OTHOLLEHUN
3a8BUTENbHULbI, NPeAcTaBnseT Co60i HeaekBaTHOE BMeLIATeNbCTBO B CBOGOAY
BbIPa>KeHUs ee MHEHWS.»

Takum 06pa3oMm, Cy/Ae6HbIiA 3anpeT, BbIHECEHHbI B OTHOLLUEHUW 3asiBUTENbHWULbI, NpeacTaBnseT
c060/i HeNnpoMopLMOHa/IbHOe BMeLLIATENbCTBO B €6 NMPaBo Ha CBO6GO/Y BblpaXKeHUst MHEHMS.

Imeno mecTo HapyLleHmne cTatbi 10 EBponeiickoli KoHBeHLMN.
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OENO "IXEPYCAJIEM MNMPOTKB ABCTPN™

(Jerusalem v. Austria)
(>kanoba Ne 26958/95)

MocTaHoBneHWe Cyna
Ctpacbtypr, 27 hespans 2001 roga

[3T0 pelieHne noaneXxuT pefakUMOHHON MpoBepke nepef Tem, Kak GyAeT BOCMPOW3BEAEHO B
3aKN0YUTENLHON (hopme B 0ULMabHBbIX 0TUYETaxX 06 U3GPaHHbIX NMPUroBopax v pelueHnsx Cyaa.]

Mo peny "[xepycanem npotms AscTpun™ EBponelickuii Cypg no npasam 4yenoseka (TpeTba
Cekuua), BO BpeMs ero 3acefilaHnsa Kak anatsl, B COCTaBe:

r-H >K.-I. KocTa, MNpeacepgaTens,
r-H B. ®ypmaH,

r-H J1. Jlykang,

cap Hukonac bpatua,

r-xa X. C. NpeiiBa,

r-H K. Tpaiis,

r-H M. Yrpexenunase, cyfibu,

a TaKke r-xa C. donne, CekpeTapb Cekuuu,
MpoBeas 3 okTa6psa 2000 roga u 30 sAHBaps 2001 roga coBeLlaHMs 3a 3aKPbITbIMU ABEPSMMU,

BbiHec cnefytollee MNocTaHOBEHME, NPUHATOE B MOCNEAHWNIA 13 YKa3aHHbIX BbilLe JHeV:

MPOLIEAYPA

1. [eno 6bino BO3GYXAeHO no 3asBneHnto (Ne  26958/95) npotmB ABCTPUM U MNOJAHO B
EBponeiickyto Komuccuto no Mpasam Yenoseka ("Komuccua™) no ctatbe 25 NpexHein pepakumm
KOHBEHLMM 0 3aWmTe npaB 1 0CHOBHbIX cB060J YenoBeka (“'KoHBeHuums™) 2 mapTa 1995 roga r->xoi
Cio3aHH [>kepycanem ("3asBUTeNbHULER™), aBCTPUIAKOR MO HaLMOHaNbHOCTH.

2. WHTepecobl 3asButenbHULbl B Cyae npeactasnan r-H T. MNpagep, - aaBokart, NpakTUKYOLWMiA B
Bene (ABctpusa). [MpaBuTensctBo AscTpun (“lMpaBuTensCcTBO™) 6bINO  MpeACcTaBNeHO  ero
YMNOSIHOMOYEHHbIM, MocnoM X. YUWHKIepoM, HayanbHUKom Otgena MexayHapogHoro rnpasa B
®epnepanibHOM MUHUCTEPCTBE MHOCTPAHHBIX Aen.

3. 3asBUTeNbHULA YTBEPXKAANa, YTO CyAe6HbIi 3anpeT Ha NMOBTOPEHWE OMPeAeNeHHbIX 3asBEHN,
CAENaHHbIX €0 B XOAe AMCKyccuM B MyHuumnanbHom CoBeTe BeHbl, Hapyluui ee MpaBo Ha
CBOGOAY BbIp@XKEHWS1 MHEHMS. [TOMUMO 3TOr0, OHa YTBEPXKAAET, UTO CyAe6HbIN NPOLECC, KOTOPbI
3aBepLunncs Cyae6HbIM 3anpeToM, He Gbl CrPaBeAIMBbIM.
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4. 3asBneHune 6b110 nepesaHo B Cya 1 Hosbpa 1998 roga, Korga Bctynun B cuny MpoTtokon Ne 11
KoHseHumu (n. 2 ctatbu 5 MNpoTokona Ne 11).

5. 3asBneHune 6b1n10 HanpasneHo B TpeTbto Cekumto Cypga (Mpasuno 52 8 1 PernameHTa Cyga). B
npegenax ato Cekumn, coctas MNanatbl, KOTOpas LO/MKHa Oblna paccMaTpueaTh feno (M. 1 ctaTbu
27 KoHBeHUmMK) 6bI1 Tak1M, Kak 3T0 npegycmoTpeHo lMpasuiom 26 § 1 PernameHTta Cypa.

6. PeweHunem ot 27 moHa 2000 ropga lManata 06bABMMA, UTO 3asB/IEHME MPU3HAETCA YaCTUYHO
npuemeMbIM.

7. TpaBnTeNbCTBO, HO He 3asBUTE/bHWUA, npeacTasuno B Cypn CBOM 3aMeyaHus Mo MNOBOAY
(pakTn4yeckux obctoatenbcts gena (Mpasuno 59 § 1).

8. CnywaHue npoucxoanno ny6amyHo Bo [sopue Mpas yenoseka B Ctpacbypre 3 okTsa6ps 2000
roga (Mpasuno 59 § 2).

B Cypge npucyTcTBoBasIu:
(a) co cTopoHsbI MNpaBuTeNbLCTBA

r-H X. YuHknep, HadyanbHuk Otgena MexayHapogHoro npasa B defepanbHOM MuHUCTepcTBe
WHOCTPaHHbIX Aen, Y NOMHOMOYEHHbIM,

r-xa b. Omc, ®efepanbHas KaHuensapusa, CoBeTHUK;

r-H I". Jlykaccep, PefepasbHoe MUHUCTEPCTBO HOCTULMU, COBETHUK;

(b) co cTOpPOHbI 3asBUTENIbHULLbI

r-H A. 3HHoKN, COBETHUMK

Cyf 3acnywan obpalleHus r-Ha SHHOK/IA 1 r-Ha Y MHKIepa.
®AKTbI

I. O6cTosATENBLCTBA feNna

9. 3asBUTeNbHULA - rpaxaaHka ABCTpUK, NpoXMBalowas B BeHe. B paccmartprBaemblii nepuos
BpeMeHM OHa 6blna yneHoMm MyHuuunansHoro Coseta BeHbl (Gemeinderat), KOTOPbIA Takxe
AecTBYeT Kak PervoHanbHbIin MapnameHT (Landtag).

10. 11 woHa 1992 roga, B xofe 3acefaHna MyHuumnanbHoro CoseTa BeHbl, 3aaBUTENbHULA
BbICTYNWNA B KayecTBe u4neHa MyHuuymnansHoro Coseta. [uckyccusi 6blna  cBsi3aHa C
npefoCTaB/IEHNEM MYHULMNAIUTETOM CyO6CUANIA accoumalmmn, OKasblBatoLweid MOMOLLb POAUTENSM
[eTeil, BOB/IEYEHHbBIX B CEKTbI. B CBeTe 3TOr0, 3ad9BUTE/IbHULA CAeNana cneytoLlee 3asas/eHue:

"KaK 1 No6oii Apyroii YenoBek, S 3Hat0, YTO CErofHs NOHATUE CEKTa 03HAUYaeT Y>Ke He
Ma/eHbKYH0 TPYNMy, OTKaNbIBAIOLYHCA OT 6O0MbLION LIEPKBM ..., @ NCUXONOTUYECKYHD
CeKTY.

AT NCMXO - CEKTbI Tak>Ke CYLLeCTBYT 1 B BeHe. Y HMX eCTb 06wme YyepThbl. O4uH
M3 3TUX OOLMX MPU3HAKOB - UX TOTaIMTapHbld XapakTep. Kpome ToOro, B ux
WAEONOrMy  MPOABNAOTCA  (PALUNCTCKME  TEHAEHUMM; 3a4acTyld OHU UMET
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nepapxmyeckme CTPYKTYpbI. B Lenom, Yenosek, KOTOprI‘/JI OKa3bIBa€TCA BOB/IEYEHHLIM B
Takylo CeKTY, TepseT CBOH VHAMBUAYANbHOCTb U NOAUYMHAETCA rpynne ... "

MpOKOMMEHTVPOBAB feliCTBMS  accoumalm, KOTOPYK) OHa Coufia CEKTOM, 3asBUTe/bHMLA
NPOAOKaNa creayoLmm 06pasom:

" ... cekTbl IPM [Institut zur Furderung der Psychologischen Menschenkenntnis] He
ObINo B ABCTPUM B TeUeHne A0Nroro BpeMeHn. OfHaKo, B TeYeHNe HeCKOMbKUX NeT - B
LLIseliLapumn oHa HasbiBaeTcA VPM - oHa obpena BiusHWE Ha NOAMTUKY ABCTPUIACKON
HapogHoii MapTumn (Austrian People's Party) B 0THoOLIeHUM 060poTa 1 NoTpebneHus
HapKOTWKOB".

11. fanee, 3asBUTENbHMLA YTBEPXKAANA, YTO ABCTpuUiicKas HapoaHas MapTus BbiMyCTUNa CTaTbHO
no npob6seme NOMIMTUKN B OTHOLLEHUM 060pOTa U NOTPE6NEHNS HAPKOTUKOB COBMECTHO C IPM, 1
BMecTe ¢ IPM opraHu3oBasia MHPOPMALMOHHbIE akUWW, B TOM 4YunC/ie OOLLECTBEHHbIE AUCKYCCUW.
3adBuTeNbHULA TpeboBana 3akioyeHns MyHuuunansHoro CoseTa 0 TOM, YTO Mepes BblAe1eHneM
cy6cuamnia accoumaummn JomxeH 6bITb UCCNeA0BaH BOMPOC: ABMISETCA /1N 3Ta accoumalmns CeKTON.

12. Anckycena B MyHuumnansHoMm CoBeTe MnepeLuna B pyc/nio TeMbl O NOMNTUKE B OTHOLLUEHWUN
obopoTa M NOTPeb/eHns HapKOTWKOB, W 3asABUTE/IbHULA B CBOEM [a/bHENLLEM BbICTYMIEHUN
KpuTMKOBana cBA3b ABCTpuiickol HapogHoit MapTum ¢ IPM, a Takke cfenana AaibHewve
3asB/1eHNA 0 cyWHocTn IPM 1 ee gesaTensHOCTW.

13. 27 okta6pa 1992 roga IPM - accouuaumsi, co3faHHasd B COOTBETCTBMM C ABCTPUINCKUM
3aKoHogarenbcTBoM, M Verein zur Furderung der Psychologischen Menschenkenntnis (VPM) -
accoumaums, cosfjaHHas B COOTBETCTBMM  C LLIBeiLapckum 3akOHOLATe/IbCTBOM, - MOAaIu
rPaXX4aHCKUA UCK B OTHOLLEHWUW 3aABUTE/IbHULLbI B COOTBETCTBMM CO cTaTbel 1330 ABCTPUIACKOTO
MpaxkgaHckoro Kopekca B BeHckuii PermoHanbHbili Cyg no MpaxkgaHckum Jenam (Landesgericht
fur Zivilrechtssachen). Accounauny npocunu Cyp BbIHECTU pelleHVWe O cyaebHOM 3anpeTe B
OTHOLUEHWW 3asBUTE/bHULbI, KOTOPbI BOCMPENATCTBOBA/ Obl €/ NOBTOPATb YTBEPXKAEHME O TOM,
yTo IPM fBNseTCA CEeKTOW, a Takke npeanucan 6bl eli OTKa3aTbCA OT 3TOr0 YTBEPXKAEHUA W
ony6/1MKOBaTb ONPOBEPXKEeHWE B HECKONbKNX aBCTPUIACKUX raseTax.

14. 2 theBpansa 1993 roga 3asBuTenbHMLA NPeAcTaBMia CBOW OT3bIB Ha MCK. OHa yTBepXaana, 4To
MCNOMb30BaHHOE el onpefeneHne "cekTa" Obl10 CyObEKTUBHONM OLIEHKOM, a He YTBEpXAEHMNEM O
(hakTe. DTO ObINO CKA3aHO B KOHTEKCTE MOAUTUYECKON amckyccun. OfHako, B TOM C/y4ae, ecim
CyA cyen 6bl onpefeneHvie "cekTa" yTBepXKAeHWEM O (hbaKTe, OHa >Kenana [oKas3aTb, YTO 3TO
yTBEPXJeHWe Obl10 MpaBAMBbLIM, U MPELNOXUTb [LOKYMEHTa/IbHOE CBWUAETENLCTBO M MOKAa3aHWA
cBuaeTenieil  ANA  NOATBEPXKAEHMS TOro, 4TO WCTUbl SABNAIOTCA CeKTamu. B kavecTse
[LOKYMEHTA/ILHOIO MOATBEPXKAEHUA 3aABUTENbHULA Npea/ioXKuna peweHve Cyga MepmaHun 1 cemb
CTaTbel O BHYTPEHHEN CTPYKTYpe W [elCTBUAX WCTLOB, OMy6/MKOBaHHbIe B rasetax W Apyrux
nepuoamnyeckmx msgaHmax. OHa npeanoXxunia 3aciyllatb rnokasaHus 4YeTblpex cBugetenei. OHa
TaKXXe Npocuna cys nonyynTb 3aKnoYveHne aKecnepTa.

15. 16 cespand 1993 roga IPM n VPM BHecnn M3MeHeHWe B CBOM WCK O Cyfe6HOM 3anpeTe,
n06aBuB CneaytoLee yTBePXKAeHNe, cenaHHoe 3aaBuTenbHuLeln 11 noHsa 1992 ropa:

"OAMH 13 3TVX O6LIMX NMPU3HAKOB - X TOTAMMTAapHbIi XapakTep. Kpome TOro, B X
naeonornn  NPosBASOTCA  (PaMCTCKUE TEHAEHUMW; 3a4acTyld OHU UMEHT
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nepapxmyeckme CTPYKTYpbI. B Lenom, Yenosek, KOTOprI‘/JI OKa3bIBa€TCA BOB/IEYEHHLIM B
Takylo CeKTY, TepseT CBOK MHAMBUAYaNbHOCTb U NOAYNHAETCA rpynne ... "

16. 18 deBpana 1993 roga 3asBuTe/IbHULA NOATBEPAMNA MONyYeHWE [OMOSIHEHHOIO WCKOBOIO
3adBneHnsi. OHa npefcTaBuia PacliMgpPoBKY CTeHOrpammbl ceccun BeHckoro MyHMUMNANILHOMO
CoseTta 0T 11 moHa 1992 roga, 1 npueena LOBOL O TOM, UTO M3MEHEHWE B MCKE KacaeTCs BCEro
NMWb 00LWero O6bACHEHWs, [aHHOro OnpefeneHnto  "MCUXo-CeKTa" M He WMeeT MpAMOoro
OTHOLLEHUA K uctuam. flanee, oHa cocnasacb Ha CBOM NpeAblayLive YTBepXAeHUS U BblABUHYTbIE
Mo MX NoBOAY AoKa3aTe/bCTaa.

17. 22 (epana 1993 roga coctosinoch cnywaHue B PernoHansHom Cyge. Cya NPUHAN HECKO/bKO
[LOKYMEHTOB, MPeACTaB/IEHHbIX CTOPOHaMM, 3aKOHYMM NPUMEM [0Kas3aTefIbCTB U OTK/IOHW/ BCe
npocbObbl O npueme [PYruxX [0Ka3aTeNbCTB, KaK He OTHOCAWMXCA K [Jeny, MNOCKO/bKY
NpeAoCTaBeHHbIE JOKYMEHTbI B JOCTATOYHON CTEMNEHW Pa3bACHANN acrnekTbl Aena.

18. 8 anpens 1993 roga PervoHanbHblii Cyf BbIHEC peLleHMe O CyAeGHOM 3anpeTe, KOTOPbIN
NPENATCTBOBa 3aABUTE/IbHULE MOBTOPATL ee YTBepXAeHus o ToM, yto IPM n VPM aBndiotca
CeKTamy TOTa/IMTapHOro xapakTepa. MomumMo aToro, cyp 0653a 3asBUTeNbHULY ONPOBEPTHYTL 3TU
YTBEPXAEHUS W ONy6/MKOBaTb OMpOBEPXEeHMEe B HECKONIbKMX rasetax. Bonpeku MHeHuo
3aaBUTENbHULBI, PernoHanbHbln Cyph cyen ee YTBePXAEHWS He CYObEeKTUBHbIM MHEHMWEM, a
yTBEpXKAeHVAMU O (pakTax. O6paTMBLUMCL K yCTaBam accouuauuin U Lpyrum CBULETE/IbCTBaM,
PervoHasbHbln - Cyn  nocuutas, uUTO YTBEPXKAEHUA 3asABUTENbHULBI  He  MOLTBEPAWIUCS.
3afBuUTE/IbHMLLA pacnpocTpaHnia He0bOCHOBAHHbIE MPEAMOOXEeHUs TakKuM 06pasoM, Kak ecnv Obl
3TO 6blN1 [OKa3aHHbIA (hakKT, U NO3TOMY MOCTyNuIa Hego6pPOCOBECTHO. MOCKOMbKY Obin AOKa3aH
yulep6 goxofam U MatepuasibHOMY MOJIOXKEHWIO acCOLMALMA-UCTLOB, CYZ BbIHEC PELUEHME O
3anpaluvBaeMoM cye6HOM 3anpeTe B COOTBETCTBMM €O cTaTbeit 1330 § 2 MpaxkaaHckoro Kogekca.

19. 12 wmona 1993 roga 3aaBUTenbHUUA Nofana anennauuio. 3adBUTENbHULA YTBEPXKAana, 4YTo
PervoHanbHblin Cy[, He MPUHAN [0Ka3aTeNnbCTBa, KOTOPble OHA XOTena NpeLcTaBuTb. B yacTHoCTY,
OHa yTBepXJaa, YTo HacTosAWasa LeATe/lbHOCTb UCTLOB U UX (TOTaIMTapHble) METOAbl He MOru
ObITb BbISIBMIEHbl U3 UX yCTaBaB. B 4aCTHOCTW, [O/MKHbI 6blM BbITb UCCNELOBAHbI BHYTPEHHSAS
OpraHmM3auMoHHas CTPYKTypa (nepapxmyeckas CTPYKTypa), UX MoBefeHNe B OTHOLUEHUN KPUTUKOB
(nokasbiBatoLLee TOTa/IMTapHbIA XapakTep WU WAEONOrMI0 C YepTaMun (halim3ma) 1 BO3AeNCTBMe Ha
NIMYHOCTL MKOJEN, YHaCcTBYHOLWMX B HUX (MOTeps MHAMBUAYANIbHOCTM M NOAUYMHEHWE rpynne). Mo
MHEHUIO 3asaBUTENIbHULbLI, TONbKO 3aK/HOUEHME 3KCMepTa, WCMO/Mb3YIOLWero COLWONOrNYecKme U
NCUXONOTUYECKE MeTOAbl WAN WHTEePBbIO C JIHOAbMW, MNOABEPTLUMMCA BAUAHUIO  AaHHbIX
accoumaumin, Morio BHeCTU SACHOCTb B 3TW Mpobnembl. B nobom cnydvae, yTBEpXKAeHUS
3a9BUTENbHNLBI ObII CYOBEKTUBHBIMU CYXXAEHUAMU, CAENaHHbIMW B KOHTEKCTE MOMIUTUYECKOW
AMCKYCCUW, a He YTBEPXKAEHUAMU O (pakTax. Mo3ToMy cyfebHblil 3anpeT HapyLuu/ ee npaBo Ha
CBO6OLY BbIPaXXEHNA MHEHWSA, NMPeocTaB/IeHHOe el cTaTbell 10 KoHBeHLMH.

20. 16 Hos6pa 1993 roga AnennsaumoHHbii Cya BeHbl (Oberlandesgericht) nogaepxxan pelueHve
PernoHanbHoro Cyfga B OTHOLLUEHMM 3anpeTa Ha BOCMPOM3BEAEHME YTBEPXKAEHWA, HO OTKIOHWN
Tpe6oBaHme 06 ONPOBEPXKEHUN W €r0 NYy6/INKALWN.

21. 3T0 noATBepPXAaNo MHeHue PervoHasbHoro Cyfa 0 TOM, YTO BbICKa3blBaHWUA 3aABUTENbHULbI
Oblnn yTBEPXKAEHMEM O (hakTax. B oTamume oT PervoHanbHoro Cyga, AnennsiumoHHblin Cya cuen
yTBEPXKAeHMS 3asaBUTeNbHULLI OCKOp61eHMeM, NO4NajatoLM Moj, AeCTBME HE TOMbKO BTOPOro,
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HO 1 nepBoro naparpadga cratbn 1330 MpaxaaHckoro Kogekca. B aToM cnyyae 3asBUTENbHULIA, a
He WCTeLl, A0/HKHA 6blNa A0Ka3aTh [OCTOBEPHOCTb €€ YTBEPXKAEHNIA.

22. Ut0o KacaeTcs )kKasnobbl 3asaBUTE/IbHUUBLI 00 OTKase PermoHasbHoro Cyga NpUHATbL
[l0Ka3aTe/IbCTBa, KOTOpble OHa MpefcTaBuna C LeNblo [oKa3aTb (PakT TOro, YTo UCTUbI ABASHOTCA
ceKTamu, - ANennsauMoHHbln Cyd npusHan 3TW AoKasaTeNbCTBa He OTHOCALMMUCA K deny.
CornacHo npaBoBOi nosvumm AnennsumoHHoro Cypga, yTBepXaeHUs 3asBuUTeNbHULGI CrefoBano
paccmaTpuvsaTh B Lie/IoM. TakuM 06pa3om, UCMosb30BaHMe TeEPMMHA "ceKTa™ He ObII0 peLuatoLmm, a
yTBEPXKAeHNE O (halMCTCKUX TeHAEHUMAX WMeNo HaumbosblUytd BaXKHOCTb. JTO MOC/nefHee
YTBEPXAEHWE NPEeACTaBNsAN0 cob60i OCKOPOMEHNE, BbIXOAsLLEe 3a paMKN 0O0CHOBAHHON KPUTUKM.
IMocKoNbKy 3adBUTENbHMLA HE NPefoCTaBuia HUKAKMX [0Kas3aTe/IbCTB B OTHOLLEHUM OMpejesieHns
"MCcMXxo-CceKTbl", a NPeasioXxKmna Ux TofIbKO B OTHOLLEHUWN BOMpPOCa, ABNSAKOTCA /N UCTLbI CEKTaMW,
OHa He CyMmena [J0Ka3aTb ero npaBAMBOCTb, KakK 3TO TpebyeTcs B COOTBETCTBMM CO CTaTbei 1330 § 1
MpaxxgaHckoro Kogekca. AnennaumoHHbld Cyf Takke pelums, Y4To npocbba 06 OnpoBepXEHUN U
ero nNyo6/nKaumMm B HECKO/IbKMX raseTax JO/MKHa ObITb OTK/IOHEHa, TakK KakK UCTLbI He Onpeaenunn, K
KakoW ayauTopumn [0/MKHO ObITb 06palleHO OnpoBepXXEHME, - HECMOTPSI Ha TO, YTO YTBEPXKAEHMS
3a9BUTeNbHULbI ObINIM ONYy6/IMKOBaHbI B raseTax.

23. 18 aBrycta 1994 roga BepxoBHbli Cya (Oberster Gerichtshof) He npuHAN K paccMOTpeHuto
Nnocnefyowyto aneniaumio 3aaBuUTe/IbHULbl, B COOTBETCTBUM C 3aKOHOM (MepecmoTp fena).
OfiHaKo, OH MOATBEPAMA, YTO YTBEPXKAEHUA TMNa "(haluMCTCKMe TeHAeHUMN" nnn "ToTannTapHbIn
XapakTep" OblnM YTBEPXAEHUAMM O (hakTax, [OKa3aTb KOTOpble 3asBUTENbHMLA He CyMmena.
CocnaBwmcb Ha npeueneHTHoe npaso, Cyh pewinn, 4TO AMCKPeauTauus NnocpeacTBOM JI0XHbIX
3a9BNEHWI, JaXe CAeNaHHbIX B XOf4e NOMMTUYECKMX AUCKYCCWUIA, BbIXOAUT 3a pamKu NpuemieMon
MOSIMTUYECKOW KPUTUKM M He MOXeT ObITb orpasfaHa 6asaHCOM WHTEPecoB WAW MpPaBoOM Ha
CBO60AY BbIPXKEHUS MHEHUS.

11. NMprMeHVMOe HauMoHaNbHOe 3aKOHOAAaTEe/IbCTBO

24. B ctatbe 1330 AscTpuiickoro IpaxgaHckoro Kogekca (Allgemeines Burgerliches Gesetzbuch)
rOBOPUTCSH CreaytoLLee:

"(1) Bce, KTO NOHeC MaTepuasibHbliA yulepb nnu yobITKNU M3-3a OCKOPOIeHMA, MOryT
TpeboBaTb KOMMNEHcaLNMN.

(2) To >Ke OTHOCUTCS K ClydasiM, KOrfa KTo-/M60 pacnpocTPaHSeT YyTBEPIKAEHUS O
(hakTax, KoTopble CTaBAT MOZ Yrpo3y penyTaLyio Apyroro Yenoseka, ero f4oxoabl Unm
MaTepuanbHoe MONOXKEHWE, U ECM NIOXKHOCTb MOJOGHOTO YTBEpP>KAEHNS 6blna emy
W3BECTHA UMW A0MKHA Gbina 6bITh U3BECTHA. B TakoM cnydyae, MOXKHO TpeGoBaTb
NPU3HAHNA Yy TBEPIKAEHMS He [eACTBUTENbHbIM 1 NYGAMKALMA ONPOBEPXKEHNS ... "

25. YneHbl BeHckoro MyHuumnanbHoro CoseTa MOMb3YHOTCS OrPaHUYeHHON Map/iaMeHTCKOM
HENpPUKOCHOBEHHOCTbO. OHM 0CBOOOXAtOTCA OT OTBETCTBEHHOCTM 3a YTO-/IM60, CKasaHHOe U B
xoge puckyccui B MyHuumnansHom CoseTe, ecniv MyHuumnanbHblil COBET 3acefaeT Kak
PernoHanbHblil MapnameHT (ctaTb 57, 58, 96 depgepanbHo KoHcTUTyumm). OpHako 3Ta
NPUBUNErNS He PacnpocTpaHseTcs Ha ceccun MyHuumnansHoro CoBeTa, BO BPeMs KOTOPbIX OH
3acefjaeT KakK MeCTHbIA coBeT. [leno B TOM, 4TO BeHckuit CoBeT, corfacHO ABCTPUIACKOW
KOHCTUTYLUMK, MMeeT ABOVHYH (PYHKUMIO, SBNASCb B OAHO W TO XXe BPEMS U PermoHaibHbIM, W
MEeCTHbIM COBETOM (CTaTbs 108 depepasibHON KOHCTUTYLMN).
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NMPABO
I. MNMpepnonaraemoe HapyLleHWe ctatbn 10 KoHBeHL MU
26. 3asBuTeNbHMLA YTBEPXKAaNa, YTO Oblnia HapyLueHa cTaTtbd 10 KOHBeHL MK, KoTopas rnacuT:

«]. Ka)K,CI,bIIZ YENOBEK MMEET MNpaBo CBO60,CI|HO Bblpa>KaTb CBOE MHeHWe. OTO Npaso
BKNKOYaeT c306o,qy npnaep>XmnBaTbCA CBOEr0 MHEHUA WU cso6o,u,y nonyyaTb U
pacnpocTpaHATb I/IHCt)OpMaLU/I}O n naen 6e3 Kakoro-n16o BMeLlaTeNbCTBa CO CTOpPOHbI
I'Iy6ﬂI/ILIHbIX BNacTEeN 1N He3aBNCUMO OT rocygapCTBEHHbIX rpaHnl,...

2. OcylecTBneHMe 3TUX cB060A, Hanarawulee 0653aHHOCTU M OTBETCTBEHHOCTb,
MOXKET O6blTb COMPSXKEHO C OnpefeneHHbIMK  (DOPMaNbHOCTAMM,  YCNOBUSIMM,
OrpaHNYEHUSIMU UK CaHKLMAMM, KOTOpPbIE NPeaycMOTPeHbI 3aKOHOM 11 HE0BX0ANMbI B
[EMOKpaTUYeCKoM 0OLecTBe B MHTepecax HauuoHanbHOW  6e30macHoOCTM,
TeppuTOpUabHOA  LENOCTHOCTM  WAM  OOLIECTBEHHOrO  Mopsigka, B LEensx
NpefoTBpalleHnss 6ecrnopsiakoB UM MPEeCcTYNNeHWA, 1S  oXpaHbl  3[0pOBbS U
HPABCTBEHHOCTM, 3aMTbI penyTauun Wau npaB Apyrvx nnd, npeaoTBpaLleHuns
pasrnalleHns MHQopMaLuu, MNOMYyYeHHON  KOH(IMAEHUMANbHO, WA 06GecneyeHus
aBTopUTETA U BECNPUCTPACTHOCTY NPABOCYAUS».

27. 3asBUTeNbHMLA OCMapvBaeT HeOOXOAMMOCTb BMeLIaTe/lbCTBa B €€ MpaBo Ha cBo6oay
BbIPXXEHUA MHEHUS. IHKpUMUHUPYEMble YTBEPXAEHNUS OblIN cLenaHbl B Xo4e ceccum BeHckoro
MyHuumnanbHoro CoBeTa M KOCHY/IUCb MOMUTUYECKOW NPo6seMbl, a UMEHHO NpefoCTaB/ieHuUs
rocyJapCTBEHHbIX Cyb6CMAMI accoumaumsm W, B YaCTHOCTM, accoumaumn poavTenei, Ybn [eTu
OKa3a/ICb BOB/IEYEHHLIMU B CEKTbl. B 3TOM KOHTEKCTE 3aABUTE/bHULA YKa3ana Ha TO, YTO CEKThI
npuobpeTany BAMAHWME B MOMUTMKE, U NPUBENa B KayeCTBe MpUMepa accouuaumm-ucTLOoB, Kak
COTpyAHMYaoWmMx ¢ ABCTpuiickoi HapogHoi MapTueid. 3asButenbHULA He Oblna BOB/eYeHa B
npamoii cnop ¢ VPM nnu IPM. CKopee, ee 3asB/1eHNS Obl/I KPUTUYECKUM KOMMEHTapMEM NO3NLUK
APYroi NOMUTUYECKOW NapTUM B OTHOLUEHUM 060poTa M MOTPe6IeHMS HAPKOTUKOB, U HE MOI/N
ObITb NOHATHI KaK BbINaL NPOTMB penyTauuy nUcTuos. B nobom cnyyae, cama IPM HeogHOKpaTHO
o6HapoaoBana cBoM 3asBfeHNs 0 npegoTepalleHun CriALa v NonnTrKe B OTHOLLEHUK 06opoTa U
noTpebsieHNss HapKOTUKOB;, Takum 06pa3om, 3afBUTE/NbHMLA TakXKe WMena npaBo 3TO
KOMMeHTMpOBaTb. HakoHel, 3asBUTeNbHULA YTBEPXKAAA, YTO ee 3asaB/ieHNs Nno npobneme Gbinu ee
CYyOBbEKTUBHON OLIEHKOW. ITO MHeHWe He OblNo pasgeneHo ABCTPUICKMMMK CydamMun, KOTOpble
KBAMMULMPOBASIN UX KaK YTBEPXAEHUA O (pakTax, LOCTOBEPHOCTb KOTOPbLIX LO/MKHA 6blna ObiTb
[oka3aHa. TeM He MeHee, OHa Mpef/iokKuna [okasaTenbCTBa B 060CHOBaHWE WX MPaBAUBOCTM, HO
aBCTpUiicKMe cyfbl He MpUHANM MX. Takum 06pa3om, OHa He Oblna BUHOBHA B TOM, YTO €Ml He
y[anoch [J0KasaTb JOCTOBEPHOCTb €€ YTBEPXAEHUN.

28. [paBMTeNbCTBO cOrfallaeTca Cc TeM, 4YTO CyfAeOHbIA  3anpeT npenaTcTBYeT npasy
3aABUTeNbHULbI Ha CBOOOAY BbIpaXXeHUA MHeHusd. OfHaKo, Mo ero MHEHWH, 3Ta Mepa B AaHHOM
fene Oblna onpaBfaHHOM, cornacHo n. 2 cratbu 10, NOCKOMbKY 6bli1a "'npegnucaHa 3akoHOM", a
MMeHHo cTatbeir 1330 [paxpaHckoro Kogekca, WM npecnefoBana 3aKOHHYH Lenb  3awuThbl
penyTauum 1 npas Apyrux nuu. Kpome Toro, oHa 6bi1a He06X04MMa B JEMOKPaTMYECKOM 00LLeCTBe
B MHTepecax 3TOW Lenn. B 3ToM OTHOLLIEHWM [paBUTENbCTBO YTBEPXKAAET, UTO PaMK/ NpUemMIeMon
KPUTWKK 60nee LUMPOKN B OTHOLLEHWM MONUTUYECKOro AedTens, YemM YacTHoro nvua. OfHako B
[AaHHOM cnyYae 3adBUTeNbHULA KPUTMKOBAsIa He MOIMTUYECKOro AeATens, a BblaBurana cepbesHble
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OGBMHEHMST MPOTUB YaCTHbIX OPraHM3aLMiA, Ybsi MOMUTMYECKas (DYHKUMS 6blna He Gonee uyem
KOHCY/bTaTMBHOIA, - /M TakoBasi Gblna BooGlle. O6CTOATENLCTBA, NMPU KOTOPbIX 3asBUTENbHULA,
KaK u/ileH MyHULMNaSIbHOrO COBETA, BbICTYMana ¢ KPUTUKOI B afapec accoLmaLinii, He No3BONSAN UM
3alUMLIATLCS TaKMM e 06pa3oM, B TOM >Ke CamMOM MecTe W Mepef TOi e camoil ayauTopueid.
Kpome TOro, BMELIaTeNbCTBO HEe 6GblN0 Ype3MepHbIM, Tak Kak ocrnapuBaeMblii Cyae6HbIiA npoLece
bl MHMLMMPOBaH ex officio He rocyaapcTBoM, a YaCTHBIMM OpraHM3aLMaMI, U NPOLLECC BE/CS HE B
YrONOBHOM, a B FPaXXlaHCKOM NPOV3BO/CTBE.

29. Nanee, MpaBUTENbCTBO YTBEPXKAAET, UTO aBCTPUIACKME Cyabl NPaBUMbHO KBa/IM(PULIMPOBANY
BbICKa3blBaHUs 3asBUTEMbHULbI KaK YTBEPXKAEHUS O (hakTax. TakMm 006pa3oM, 3asiBUTENbHMLIA
“Mena BO3MOXHOCTb [I0Ka3aTb [OCTOBEPHOCTb CBOMX YTBEPXK/EHWI, HO OHa He Cymena 3TOro
cAenarb.

30. Cya oTMeyaeT, YTO 06e CTOPOHbI KBAIMGNLMPOBAIN Cye6HbIV 3anpeT Kak BMeLaTeNbCTBO B
MpaBoO 3asiBUTE/bHULIbI HA CBOGOAY BblpaXKeHUs MHEHWUS, KOTOpOe rapaHTupyeTcs n. 1 ctatbyn 10
KoHBeHUMK. [lanee, HUKEM He OCMapuBanoCh, YTO BMELLATENbCTBO ObII0 NPEANMCAHO 3aKOHOM U
MpecneaoBasio 3akKoHHYHO Lieflb, @ UMEHHO LieNb 3alyThl penyTauuy WaM npas Apyrux nuu, - B
npeaenax 3HaueHus n. 2 ctatby 10, Cya NOATBEPXKAAET 3TY OLIEHKY.

31. Cnop B JaHHOM [ene KacaeTcs BOnpoca O TOM, Obl10 /I BMeLLaTe/IbCTBO "HEOOXOANMbLIM B
[leMOKpaTn4eckom obLecTee"™.

32. CornacHo TBepAo YCTaHOBMBLUEMYCA MpeLedeHTHOMY npaBy Cypga, cBobofa BblpaXKeHus
MHEHUS COCTaBNsieT Of4HY M3 HEOOXOAMMbIX OCHOB [eMOKpaTMyeckKoro obuiectBa MU OAHO U3
OCHOBHbIX YC/OBWIA €r0 Nporpecca 1 camopeannsaumm Kakaoro ero ynieHa. B cootsetcteum ¢ n. 2
ctatb 10 KOHBEHUMM, 3TO NPUMEHUMO HE TONbKO K "MH(opmaumu™ unm "ngesm”, Kotopble
61aroCK/IOHHO NPUHMUMAOTCS UM PaCLEHMBAOTCA KaK 6e300M4HbIE NN HEUTPa/IbHbIE, HO TAKXE U
K Tem, KOTOpble OCKOPO6MAOT, LWOKUPYIOT WM BHYLIAKOT 6eCroKoicTBO. TakoBbl TpeboBaHMS
TEepPNUMOCTK, NKpPaIM3Ma U LWKPOTbl B3rNA40B, 6€3 KOTOPbIX «AeMOKpaTMyecKoe OO6LLECTBO»
HEeBO3MOXKHO. Kak ykazaHO B NyHKTe 2 ctatbi 10, OCyLlecTB/IeHMe 3TON CBOGOAbLI npeanonaraeT
OrpaHnyeHns, KOTopble, BMECTe C TeM, AO/DKHbl TO/IKOBATbCS Y3KO, M HEOOXOAMMOCTb JIHOObIX
OrpaHunyeHnin JoMKHa ObITb Y6eNTeNbHO JOKa3aHa.

33. TecT Ha "HeobXxo4MMOCTb B AeMOKpaTuyeckoM obuiectse " TpebyeT, utobbl Cyp onpegenun,
[EeACTBUTENbHO NI "BMeLLaTeNIbCTBO™ ObII0 BbI3BAHO "OCTPON O6LLECTBEHHON MOTPEOHOCTBLIO™,
COOTBETCTBOBA&/10 /1M 3TO NpecneflyeMoil 3aKOHHOW LUenu, u Obiiv M MPUYKHDBI, YKa3aHHbIe
opraHamu (befiepasibHOM BNacTU B €ro onpasAaHve, YMECTHbIMU 1 JOCTAaTOYHbIMU (CM. peLleHwve no
peny "Cangu Tarimc" npoTtue CoeanHeHHoro Koponesctga' Nel (“The Sunday Times v. The United
Kingdom (no.1)") ot 26 anpensa 1979 roga, Series A Ne30, ctp. 38, n. 62). B oueHKe, cyLlecTByeT
NN Takad "NoTpebHOCTb" N Kakume Mepbl [LO/MKHbI OblTb MPUHATBLI, YTOObI €e YAOBNETBOPUTH,
opraHam (befilepalbHON BMacTV NpPeAcTaBfeHO MpaBo ycMoTpeHus. OfHako, UX MpaBO Ha
YCMOTPEHME He fBNseTcA 6e3rpaHnYHbIM 1 KOHTponupyetca EBponelickum CyaoMm, Ybs 3afava -
BbIHECTU 3aK/IOUUTENIbHOE PeLleHne O TOM, COBMECTMMO /M [JaHHOe OrpaHuyeHne co CBO6OLOM
BbIP@XEHNUS MHeHMs, KakK 3TO rapaHtupyetca ctatbeil 10 (CM., cpeay MHEHWI MHOrMX LpYyrux
NCTOYHWKOB, peLleHre no geny "HunbceH n xoHceH npotus Hopserumn” (“Nilsen and Johnsen v.
Norway")[GC], Ne 23118/93, 8§ 43, ECHR 1999-VIlII).

34. 3apava Cypa nmpw OCYLLECTBNAEHUWM €ro KOHTPO/bHOM (hYHKLUUW COCTOUT He B TOM, YTOObI
NOAMEHSATb COOOM HauMOHasbHbIE OpraHbl BfaCTW, a CKopee B TOM, YTOObl MPOBEPUTL B CBETE
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ctatbl 10 1 06CTOATENLCTB BCErO [ef1a, BbIHECEHHbIE HAUMOHaIbHBIMY CyjaMU PELLIEHUs, KOTOpble
noc/fefH1e BbIHOCAT, UCMO/b3YyA CBOE NPaBOo Ha CBOOOAY YCMOTPeHUS (TaM Xe).

35. Tpu paccmoTpeHun 0cobbix o6cToATeNnsCTB fena, Cypn OyaeT npuHUMAaTb BO BHUMaHWe
CNefytoLiMe MOMEHTbI: [O/MKHOCTb 3aABUTE/bHULI; CTATyC accouualuii, KoTopble BO30YANAM 4eno
C TpeboBaHVeM O CyAebHOM 3arpeTe, U UX AeATENbHOCTU; a TaKXKe NpeAMeT AUCKYCCUN B BeHCKoM
MyHuumnansHom CoBeTe.

36. UTO KacaeTcs [O/MKHOCTU 3asBuTebHUUbl, Cya obpallaeT BHUMaHWe, 4TO OHa Oblna
MOMNTUYECKUM  fesTeneM,  M3bpaHHbIM — yneHoM  BeHckoro  MyHuumnansHoro  CoseTa.
3asABUTENbHNLA TaKXKe M0/1b30BaslaCb OrpaHMYeHHOM MapnaMeHTCKON HeMPUKOCHOBEHHOCTbLIO (CM.
n. 25 Bblwwe). OfgHako, ceccns MyHuumnanbHoro CoseTa, Ha KOTOPOI BbICTyNMNa 3asBUTeNbHNLA,
Oblla ceccMeil MeCTHOro coseTa, a He 3eMesnibHoro lMapnameHTa. B nocnegHem cnydae, no6oe
3asBfeHVe,  cAenaHHoe  3adBUTE/NIbHULEN,  Obin0  Obl  3alMLEHO  Nap/lamMeHTCKOW
HENPUKOCHOBEHHOCTLI, U UCK C TpeboBaHMEM O cyaebHOM 3anpeTe Obin 6bl HEBO3MOXEH. B aTOM
OTHOLLEeHMM Cy HanOMUHAET, UTO eC/iv CBOOOAA BbIpaXKEHUS MHEHWS BaXXHa AN1S BCEX NIHOAEN, OHa
0COGEHHO BaKHa ANA WUX WU30paHHbIX npeacTaBuTeneil. OHW  NpeAcTaBNsalOT  M3bupaTenei,
NMPUBMEKAIOT BHUMaHWEe K WX TMPUOPUTETHLIM npobnemMam W 3allMWAOT WX  WHTEPECHI.
CoO0TBeTCTBEHHO, BMeLLAaTeNbCTBA B MpPaBO Ha CBOOOLY BbIPWKEHWA MHEHUS CO CTOPOHbI
ONMO3ULMOHHOIO uyneHa [lapnameHTa, KakuM SBMSETCH 3asBUTeNbHULA, TpebytoT camoro
NMPUCTa/IbHOrO0 BHMMaHMSA €O cTopoHbl Cypa (pewleHve no geny “Kactennc npotus KcnaHumn"
("Castells v. Spain™) ot 23 anpens 1992 roga, Series A, Ne 236, cTp. 22-23, n. 42).

37. Yto kacaetcsa ctaryca IPM v VPM, ONNOHeHTOB 3afBUTeNbHULbI B [efie 0 CyAebHOM 3anpeTe,
MpaBMTENbLCTBO YTBEPXKAAN0, YTO accoumauum 6blM YaCTHBIMW OpraHu3auusaMu, v, Nno CMbICy
cTatbyu 10, He MOrIM NPUPABHUBATLCA K MOUTUYECKUM LEATENAM.

38. Cyq HanoMMHAaEeT, uTo npegensl AOH)/CTVIMOVI KPUTUKN B OTHOLLEHNN MONNTUKOB KaK TaKOBbIX
LUMpe, YeM B OTHOLLEHMW YacTHOro nvua. B oTanume OT nocnefHero I'IepBbII7I [O/DKEH NPOABNATb
60ﬂbLuy}0 CTeneHb TepnmMMoCcTn K npucta/ibHOMY BHUMaHWUK XXYPHa/IMCTOB U BCETO 06LLI,€CTBa K
Ka>KaoMy €ro CnoBy u ,D,EVICTBVHO. MNonutnyeckue aeatenn QOMKHbI BblKasbiBaTb 60]'IbLIJy}O CTeneHb
TEPNUMOCTH, 0COGEHHO €CNM OHU camu henaroT I'Iy6!'||/1‘-|Hb|e 3adaB/IEHNA, KOTOpPble CNOCOGHbI
BbI3BaTb KPUTUKY.

OfHaKo, BbIXOf4A Ha apeHy O6LLEeCTBEHHbIX [AMCKYCCWIA, 4YaCTHble Mua M accoumaumy Takxe
npeacTaBnsatOT cebs Ha Bceobllee 0603peHme. B gene "HunbceH n [)KoHceH npoTns Hopeernn'™
Cy4 cuyen, 4TO NpaBUTENIbCTBEHHBIA 3KCMepT r-H bpaTonM, BOBMIEYEHHbI B CMOP C T-HOM
HunbceHOM 1 r-HOM [IKOHCEHOM, C Y4eTOM CBOel [O/MKHOCTU, He MOr Obl MpUpPaBHMBATLCA K
MONUTUYECKOMY [edTeNto, KOTOPbIA LO/MKeH BblKa3blBaTb OO/bLUYO CTeMeHb TePNUMOCTU. Tem He
meHee, Cy[ cyen yyacTue r-Ha bparonma B 06LLEeCTBEHHBIX AMCKYCCUAX LOCTATOUHbIM (DAKTOPOM
Ansa npusHaHua ero TakosbIM ([GC], Ne 23118/93, n. 52, ECHR 1999-VI1I).

39. B paHHOoM cnyvae Cyp cuutaet, uto IPM n VPM saBngioTca accoumaumaMy, akTUBHbIMA B
O6LLECTBEHHO 3HAYMMO 06/1aCTW, & MMEHHO B 00611acTU MOAUTMKM B OTHOLLEHWM o6opoTa U
noTpebneHnst HapKOTUKOB. OHM Yy4acTBOBa/IM B OOLLECTBEHHbIX AMCKYCCUAX MO 3TOMY BOMPOCY U,
Kak npu3Hano MpaBuTeNnsbCTBO, COTPYAHMYANIM C NOAUTUYECKOW NapTueit. MocKobKy accoumaumm
TakKMM 06pa3oM MPOSIBUIN aKTUBHOCTb B OOLLECTBEHHO 3HaYMMOl ctepe, OHW AOMKHbI OblN
Bblka3aTb OO/bLUYHO CTeneHb TEPMUMOCTM K KPUTWMKE B CBOM afpec, KOrja B Xo4e AWUCKYCCUM
OMMOHEHTbI 06CYXAann UX Lenn u NPUMeHseMble CpeacTBa.
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40. YTto KacaeTcs OMNpoBepraembIX YTBEPXAEHWUIA 3adBUTENIbHUUbI, Cy[ CUMTAeT, YTO OHM Oblnn
cfienaHbl B Xo4e MOIMTUYECKON AncKyccum B BeHCkoM MyHuumnansHoM CoBeTe. TOT (hakTop, 4TO
aTa Auckyccus npomsowna B BeHckom MyHuumnanisHoM CoBeTe, KOTOPbIN 3acefan Kak MeCTHbIA
COBET, a He KakK 3eMenbHblii [apnameHT, - He ABNAETCA pellaroLliMM. BHe 3aBMCUMOCTW OT TOroO,
ObINN NN YTBEPXKAEHUS 3a8BUTENbHULbI 3aLUMLLEHBI NAapI1aMeHTCKON HENpPUKOCHOBEHHOCTLO, Cyf
HaxoAuT, 4YTO OHW O6blNM chenaHbl Ha (opyMe, KOTOPbIA, MO KpaiHeld Mepe, COMOCTaBUM C
MapnameHTOM, ecnnM paccMaTpuBaTb 3TOT BOMPOC C TOYKM 3PeHUs OOLLECTBEHHON BaXXHOCTY
3aWMTbl  MpaBa Ha CBOOGOAY BbIP&XKEHWS MHEHWS Yy4aCTHWMKOB faHHOro dopyma. B
[EeMOKpaTUYeCKoM rocygapcTee [lapnaMeHT WM COMOCTaBMMble C HUM  OpraHbl  SBASAKOTCS
BXKHEWLLMMM hopyMaMu AN NOMTUYECKMX NPeHNIA. s BMeLLaTe/IbCTBa B OCYLLECTBSAEMYHO TaM
CB0OOOAY BbIP&XKEHWS MHEHWS LO/DKHbI ObITh BbIABUHYTbI O4EHb BECKUE MPUYMHBI.

41. Anckycena B MyHuumnasibHoM CoBeTe Kacanacb NpefoCcTaB/ieHns rocyapCTBEHHbIX Cyocuaunii
accoumamam, 1 3aaBUTENbHMLA NMPOKOMMEHTUPOBaIA OAMH U3 MYHKTOB MOBECTKWU [HA, & UMEHHO
npepocras/ieHne cybcuanid accoumaummn, Kotopas fnomMorana poAauTensMm, YbW [LeTV OKasaIncb
BOBNeYeHHbIMM B cekTbl (der Selbsthilfegruppen von Sektenopfern). Llenb BbICTYyNneHUS
3aABUTENIbHNLBI  COCTOSANIA B TOM, YTOObl MOAYEpPKHYTb HEOO6XOAMMOCTb TakoW MOMOWM U
aprymMeHTMpoBaTb ee, OMWCbiBad OMAcHOCTM TPYMMUPOBOK, - KOTOPble B KOHTEKCTE, BeCbMa
OT/IMYHOM OT MPOLLUSbIX PENIUTMO3HBIX CMOPOB, O0ObIYHO YMOMWHAIUCL KaK CeKTbl. B 3ToM
KOHTeKcTe - korga IPM n VPM He 6b111 YNIOMAHYThI - OHa 00bACHWNA NOHATME CEKTbI U Bbipasnna
MHEHMe, YTO OAMH acneKT, KOTOPbI/ ABNSETCA 06LMM ANS BCEX 3TUX CEKT, - 3TO UX TOTa/IMTapHbIN
xapaktep. [anbHeilllee  pa3BepTbiBaHWE  3TOTO  Te3Wca  3asaBUTENbHULENA  MOMHOCTbIO
COOTBETCTBOBA/IO 0OLMM OnpefenieHnsaM ToTanuTapusma. V1 TonbKo NOTOM B CBOEM BbICTYMIEHNN
OHa KpUTUKOBasa cBA3n ABCTpuiickoii HapogHo Maptum ¢ IPM n VPM.

42. B paHHOM fene, ABCTPUIACKME Cy[bl KBAIMMULUMPOBAIN YTBEPXKAEHUA 3aABUTENbHULBI Kak
yTBepXaeHns 0 (paktax. COOTBETCTBEHHO, 3afBUTe/IbHULA Oblna 06s3aHa [oKasaTb WX
[OCTOBEPHOCTL BO M3bexxaHue cyfebHoro 3anpeta. B aTom oTHoweHun Cyf ccbinaeTcs Ha fena
"InHreHc npotve AscTpun™ 1 "O6epwnuk npotms AscTpun”, rae Cyn pasrpaHuyvBan NOHATUA
YTBEPX/EeHMS O (haKTe U OLEHOYHbIX CyXXAeHW. CyluecTBOBaHUE (HaKTOB MOXET OblTb JOKA3aHO,
TOrfa Kak UCTUHHOCTb OLEHOYHbIX CYXXAEHWUI He NOLNEXWUT [oKa3blBaHM0. TpeboBaHWe [OKa3aTb
WCTUHHOCTb OLEHOYHbIX CY>XAEHWUIA HEBLINOMIHUMO U caMo Mo cebe HapyLlaeT CBOOOLY BblpaXKeHWs
MHEHW, KOTOpas ABNAETCA OCHOBOMOJAraroLLlein YacTblo Mpasa, rapaHTMpoBaHHOro cratbeld 10
(peweHunst no genam "JiHreHc npotue AscTpun™ ("Lingens v. Austria™) ot 8 utonsg 1986 rogaa,
Series A, Ne 103, cTp. 28, n. 46; n "O6epwnunk npotne Asctpun™ " Oberschlick v. Austria " oT 22
Hosa6pa 1990 roga, Series A, Ne 204, cTp. 27, n. 63).

43. OpfHako, panee Cyf cCbinaeTcs Ha TO, YTO fJaXe B C/y4ae, Korja CyXfeHue CBOAWUTCA K
CyOBLEKTMBHON  OLEHKe, MPOMOPLUMOHATIbHOCTL  BMeLLaTe/IbCcTBA  MOXET  3aBUCETb OT  TOrO,
CYLLEeCTBYeT /i1 [0CTaTO4HOEe (haKTMYECKOe OCHOBaHME [15 OMNpOBEpraeMoro YTBepXAeHus,
MOCKO/bKY AaXe CyObeKTMBHasA OLeHKa, He UMEKLLas noj cob0M HUKAKOW PakTUYeCKON OCHOBBI,
MOXET ObITb Ype3MepHon (pelueHne no geny “Me Xaac u Muincenc npotue benbrumn” ("De Haes and
Gijsels v. Belgium™) ot 24 ¢eBpansa 1997 roga, OT4YeTbl 0 peLueHnax 1 sepamkrax 1997- 1, ctp. 236,
n. 47; peweHue no geny "O6epwnuk npotus Asctpum Ne 2" ("Oberschlick v. Austria (no. 2)") ot 1
nons 1997 roga, Otyetbl 1997-1V, cTp. 1276, n. 33).

44. B oTnnuMe OT aBCTpUiickMX cynoB, Cya HaxoauT, YTO B [aHHOM [efie OMpPOBEPrHYThle
YTBEPXEHWS SBNAIOTCA A06POCOBECTHBIM KOMMEHTapueM M36pPaHHOro unieHa MyHMUMNaibHOro
CoBeTa Mo npo6nemMaM O6LLECTBEHHON 3HAYMMOCTU W AO/MKHbI ObITb pacLieHeHbl CKopee Kak
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CyOBbEKTUBHASA OLIEHKA, HeXeNN KaK YTBepPXKAeHUs 0 hakTaxX (LWT. gen "JIMHreHc npotns AeCTpumn”,
n. 46; "Babnb npoTve AscTpun” ("Wabl v. Austria™), Ne 24773/94, 21.3.2000, n. 36).

45. OcTaeTcs BOMPOC O HaIMuYMM [OCTaTOMHOrO (haKTUYECKOro OCHOBaHMSi NS NOA0GHOWA
CyOBbEKTUBHON OLEHKN. B aTOM oTHOWeHMn Cyp obpallaeT BHYMaHWe Ha TO, YTO 3asBUTeNbHMLA
npegocTaBuia AOKYMeHTa/IbHble CBUAETE/IbCTBA, B YAaCTHOCTW, CTaTbW M3 raseT U XYpPHaIoB O
BHYTPEHHEN CTPYKTYpe 1 XapaKTepe AesTeNlbHOCTU UCTLOB, a Takke pewweHne Cyaa MepmaHum no
AaHHoMy Bonpocy. o mHeHuto Cypaa, 3TOT martepuas mor 6bl MPOAEMOHCTPMPOBaTb Hanyune
CEpPbe3HbIX OCHOBaHWMIN cyMTaTb [0OPOCOBECTHLIM KOMMEHTApUEM CYOBEKTUBHYH) OLEHKY,
BbICKa3aHHYH0 3asBUTENbHULER. KpoMe JOKYMEHTa/IbHbIX CBUAETENbCTB, MPUHATbLIX PermoHanbHbIM
Cygowm, 3asBuTeNlbHMUA Takke MpeAcTaBuia MOKa3aHMsi YEeTbIpex CBUAETENEN W Mpeanoxuna
06paTUTbC K MHEHUIO 3kcnepTa. OpHako PervoHanbHbll Cyf OTKasancs MNPUHATL  3TW
[lOKa3aTenbCTBa. o 06bAcHeHM0 Cyfa, OHWM OTHOCW/IUCL TOMbKO K TEPMUHY "CekTa", a He K
TEePMUHY, KOTOPbI 06bACHANA 3a89BUTENbHMLA B CBOEM BbICTYMN/IEHUN, & UMEHHO: OpraH, UMEOLLNIA
TOTA/IMTapPHbIN XapakTep M MPOSBAAOWMA PaINCTCKME TEHAEHUMU W Hanymne mepapXmyeckmx
CTPYKTYp C BbITEKAOWMUM N3 3TOr0 HebNaronpusTHbIM BO3AENCTBMEM HAa MCUXMKY €ro YeHOB U
nocneposartenen. TakuMm 06pa3oM, 3TU [0Ka3aTeNbCTBA COY/IM HE OTHOCALMMUCA K fdeny, N ux
OTHOCMMOCTb HUKaK He Obl1a MPOKOMMEHTUPOBaHA.

OpHako, Cyf nonaraeTt, 4YTo pasrpaHuyeHne mexzay TepMuHaMu "cekta™ 1 "ncmMxonornyeckasn cekra
C NPOsiBNIEHMEM TOTa/IMTAPHBIX YepT" ObII0 UCKYCCTBEHHLIM U UTHOPUPOBAIO UCTUHHYHO CYLLHOCTb
AMCKyCCUW, B KOTOPOW Yy4yacTBoBana 3asBuTeNbHMUA. Cyf nopaxeH HeNocnefoBaTe/lbHOCTbIO
BHYTPMIOCYapCTBEHHbIX CY/0B, - C O4HOI CTOPOHbI TPEOYOLWMX A0Ka3aTe/IbCTB YTBEPXKAEHNS, a C
[PYrovi CTOPOHbI 0TKa3bIBAOLLMXCA PACCMOTPETb BCE UMEIOLLIMECS [JOKa3aTe/IbCTBa.

46. Cyp cumTaet, uTo, Tpebys OT 3asaBMTENbHULbI JOKa3aTb UCTUHHOCTb € YTBEPXKAEHWI U B TO Xe
camoe Bpems fMWwas ee (PaKTMYECKON BO3MOXHOCTM NPefoCTaBnATb [0OKas3aTeNnbCcTsa, B
0060CHOBaHME CBOMX YTBEPXKAEHWIA M TeM cambiM AOKas3aTb, YTO OHWU OblIM [OOGPOCOBECTHLIM
KOMMEHTapueM, - aBCTPUIACKME CyAbl MPEBLICUAM CBOM MNOMHOMOYUA, W CyAeOHbIA 3anperT,
BbIHECEHHDI B OTHOLLEHUW 3asABUTENbHULI, MPeACTaBAAET COO0I HeaeKBaTHOE BMELLATEIbCTBO B
CBOGO/Y BbIPXKEHUS €€ MHEHMS.

47. COOTBETCTBEHHO, MME/O MeCcTO HapyLlueHue ctaTbi 10 KoHBeHUMN.

I1. Mpegnonaraemoe HapyLleHWe ctaTb 6 KOHBEHLMN
48. TyHKT 1 cTaTbym 6 rnacur:

"Ka>Kplii B Cnydae cropa O ero rpa>kAaHCKux npasBax W 00583aHHOCTAX WM npu
MPeAbsABNEHUN emy NO0ro YrosoBHOrO OOBWHEHUA MMEeT MpaBO Ha ChpasefvBoe ...
pa3bupaTensCTBO ero gena ... Cyaom ... ™.

49. B cooTBeTCTBMM CO CTaTbel 6 KoHBeHUMM, 3asBUTENbHMLA TaKXKe XKanyeTcs, YTo ABCTpUIACKUE
CyAbl OTKa3a/MCb PacCMOTPEeTb MpeACTaBfieHHbIe €10 [0Ka3aTeNbCTBa, - B YAaCTHOCTM, MOKasaHWA
CBUAETENei 0 TOM, SBAAKOTCA M 3TK accoLmaLmmn ceKTamu.

50. 310 ocnapuBanock MpaBUTENLCTBOM, KOTOPOE [10Ka3bIBa/Io, YTO aBCTPUIACKME CY/bl NPaBU/IbHO
OTKNOHUNY TPeBOBaHUE 3asBUTEbHULIbI.
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51. Ccbinasicb Ha NPVBEAEHHOE Bbillle, B COOTBETCTBUM €O cTaTbelh 10 KoHBeHumn, Cya He BUAUT
Heo6X0AMMOCTV PacCMaTPUBATh XKanoby 3asiBUTE/NbHWULbI N0 CTaThe 6 KOHBEHLMN.

1. MNMpumeHeHne cTaTbh 41 KOHBEHLUN

52. B cTaTbe 41 KOHBEHLMM rOBOPUTCA:

"Ecnm Cyp 00bABNSET, YTO MMEN0 MeCcTO HapylweHne KoHeeHUMM nimn MNpoTOoKOM0B K
Hell, a BHyTpeHHee npaBo Bbicokoi [orosapmsatolleiics CTOPOHbI JonyckaeT
BO3MOXKHOCTb /b YACTUYHOIO YCTPaHEHUs NOCNeACTBUA 3TOro HapyweHus, Cyg,
B C/llyyae HEo6XoAuMOCTM, NpUCY>KAAeT CrpaBeMByl0 KOMMEHcaUMio NoTepresLen
CTOpOHe "

A. Yep6

53. B KauyecTBe KOMMeHCauMM MOpa/bHOro Bpeda 3asBuTeNbHUUA TpebyeT B3bickaTb 200 000
aBCTPUICKUX WnnnnHros (ATS). MpaBnUTeNbCTBO HE KOMMEHTUPOBAIO 3TO TpeboBaHMe.

54. Cy[, He UCK/KOYAET, YTO 3a8BUTE/IbHMLA, BO3MOXHO, NOTepresna Mopa/ibHbIN Bpef B pe3y/bTaTe
HapyLleHus ctatbn 10, 13-3a 6eCnoKOVCTBa M HeonpeaeneHHOCTM B Xofe cyfebHoro npouecca, B
pe3y/ibTaTe KOTOPOro 6b110 BbIHECEHO pelleHne 0 cyaebHom 3anpete. OAHAKO, OH CUMTaeT, YTo B
CNOXMBLUENCA CUTYyaL M YCTaHOB/IEHWE (haKTa HapyLUeHWs camo Mo cebe ABNAETCA LOCTaTOYHbIM
Y0B/IETBOPeHMeM (CM. pelueHue no geny "O6epwink npotus AscTpumn” oT 23 mas 1991 rofa,
Series A, Ne 204, n. 69; "Hbto Bepnarc 'm6X 1 KoKI™ npotus Asctpumn” ("News Verlags GmbH
and CoKG v. Austria™), Ne 31457/96, n. 66, 11.1.2000).

B. 3aTpaTtbl 1 U3gepxKkun

55. 3assutenbHuya notpedosasna 101 531,40 aBCTPUNCKUX LLIMNMHIOB B Ka4yecTBe KOMMeHcaumm
N30epXKeK B XOfe BHYTPUroCyAapCTBEHHbIX CyfAebHbIX npoueccoB M 178 906,20 aBCTPUINCKNX
LUXNSIMHTOB A4/ KOMMEHcauun U3aepkek, NMOHECEeHHbIX et0 B CBA3W C pa3bupartenscTsoM B Cyfe Mo
npaBam 4enoBeka. [anee, oHa noTtpe6oBana 11 594,70 aBCTPMINCKUX LUWNIMHIOB Ha MOKPbITUE
[IOPOXKHbIX PacX0A0B ee afjBoKaTa, y4acTBYIOLLEro B cnyLlaHuax Cyaa.

56. MpaBWTENbCTBO HE KOMMEHTVPOBA/O 3TV TPE6OBaHMS.

57. Cy[, HanoMuHaeT, 4YTO, COrMacHoO ero npeueseHTHOMY npasy, emy HeobXOoAMMO OMpefenuThb,
ObINN N 3aTPaThbl U U3LEPXKKN LeNCTBUTENIbHO NMOHECEHbI U ObINN NI OHU HEOOXOAWMSI, - ANS TOro,
4TOObI BbIHECTU PELLEHME O KOMMEHCAL MK, WU Xe 0TKa3aTb B KOMMeHCaLuUM U3LepXek no geny, B
KOTOPOM 6b1/10 YCTaHOB/IEHO HapyLleHne KOHBEHUMW, - a TakXKe YCTaHOBUTb, COOTBETCTBYIOT /X
OHM 3aTpeboBaHHOM CymMe KoMmMeHcauun (cm., Hanpumep, aeno “"bnagetr Tpomcé u CTreHcaac
npote Hopsernn™ ("Bladet Tromso and Stensaas v. Norway"), Ne 21980/93, 20.5.99, n. 80). Cyg
nosiaraeT, 4Yto 3TW  YCMOBUA AO/MKHbI OblTb BbIMO/IHEHbI B OTHOLUEHWM 3aTpaT U WU3LEPXKEK,
MOHECEHHbIX B XOfe BHYTPUroCyAapCTBEHHbIX pa3bupaTteNibCTB, W, CNefoBaTeslbHO, MPUCYXKaaeT
KomMmneHcauuto B pasmepe 101 531,40 aBCTPUIACKUX LLINIIMHIOB.

UTo KacaeTca 3aTpaTr B CBfi3W C paccmoTpeHuem fena B Cype, Cypn HaxoguTt 3To TpeboBaHue
ypeaMepHbIM. B 3TOM oTHOWweHMM Cy[ HanoMUHaeT, 4TO 3asBUTeNbHMUa TpebyeTr 113 837,10
aBCTPUMCKMX LUWIMHIOB [NS KOMMEHcauuu 3atpaT U u3depXek, CBA3aHHbIX TOMbKO C 3TUM
npoueccom. MNoatomy Cyf, cCbliasgCb Ha CYyMMbI, MPUCYXAEHHbIE B MOXOXUX Cy4vasx (Hanpumep,
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neno "Nabuta npotus Ntanun™ ("Labita v. Italy™), Ne 26772/95, 6.4.2000, n. 210), n genas OueHKY
Ha OCHOBaHWM paBEHCTBa, NpeaocTasnsieT 3assuTenbHMUe 110 000 aBCTPUICKMX LUMAMHIOB B
KayecTBe KOMMNeHcauum 3a U3AEPXKKM U 3aTpaTbl, MOHECEHHblE B Xo4e pasbupatensctea B Cyae no
MpaBam Yenoseka.

C. lMNeHun

58. CornacHo MHgopMaumn, Kotopoi pacrnonaraeT Cya, yCTaHOBNEHHas 3aKOHOM HOpPMa MPOLEHTa,
npuMmeHnmas B ABCTPUW BO BPEMA NPUHATUSA JaHHOTO peLleHus - 4 % B rog,.

HA 9TNX OCHOBAHNAX CY 4 EANHOI JIACHO

1. MNocTaHoBNAET, YTO MMENO MeCTO HapyLleHue cTatbu 10 KoHBeHUMN;
2. TlocTaHOBNAET, 4YTO HeT  HeobXOAMMOCTW paccMaTpvBaTb B OTAEMbHOCTW, WMENoCb N
HapyLleHue cTaTbh 6 KoHBeHUuN;
3. TocTaHoB/SeT, YTO YCTaHOB/IEHWE HapylleHMs caMo Mo cebe ABNAETCA [OCTaTOYHOW
KOMMNeHcauueli Ntoboro HemaTepuanbHOro yulepba, MOHECEHHOTO 3aABUTENbHULIEN;
4. MoCcTaHoBNAET, UTO
(a) B TeueHue Tpex MecsLEeB, HauMHaa C JaTbl, KOrfa pelleHne CTaHOBUTCA OKOHYaTe/IbHbIM, B
COOTBETCTBMM C N. 2 cTaTb 44 KoHBeHUuW, [0CyaapCTBO-OTBETUMK AO/DKHO BbINAATUTH
3aABUTeNbHNULE CNnefytoLne CyMMbl:
(i) 101 531,40 (cTo ofHa TbiCAYa NATLCOT TPUALATL OAMH) aBCTPUNCKUIA LUWIMHT U COPOK
rpowlern, B KayecTBE KOMMeHCAUMW 3a 3aTpatbl W W3LEPXKW, MOHEeCeHHble B Xofe
BHYTPUroCcyAapCTBeHHbIX pa3bupaTensCTs, a Takxe
(if) 110 000 (cTo AecsATb ThiCAY) aBCTPUMCKMX LUWIMHIOB B Ka4ecTBe KOMMNeHcaumu 3atpat
1 pacxofoB, MOHECEHHbIX B XOfe CNyLUaHWiA B opraHax KoHeeHLuu;
(b) 4TO npocTble MPOLEHTbI MO €XerogHoi Hopme 4 % [JO/MKHbI OGyAyT BbiNJavyeHbl MO
NCTEYEHWNN BbILLEYNOMAHYTLIX TPEX MECALIEB A0 YPEryMpoBaHNs;
5. OTKNOHSET OCTa/lbHble TPe6OBaHMSA 3asBUTE/IbHULIBI O CNPaBes/IMBOM Y0B/IETBOPEHMUN.

CoBepLLEHO Ha aHIINACKOM $i3blKe U 00BbSBNEHO B NUCbMEHHON opme 27 thespans 2001 roga, B

COOTBETCTBUM C § 2 1 8 3 MNpaBuna 77 PernameHTa.

>K.-T1. Kocta Mpepcenatens
C. Oonne CekpeTapb Cyga
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KpaTkoe nsnoxeHue gena

AENO "/IONELW roMewWw JA CUJTIbBA TTIPOTWB MOPTYT ATNIN'
(Lopes Gomes da Silva v. Portugal)

(xanoba Ne 37698/97)

MocTaHoBneHne Cyaa
Crtpacbypr, 28 ceHTa6psa 2000 roga

Tema: auddpamauys

[MoaTema: yrosioBHO-HaKasyemas audhamaums

KpuTepuid: BaXXHOCTb CBOGO/bI BbIPXKEHWS MHEHUS; ""HEOOX0AMMOCTb B IEMOKPATUYECKOM
obuecTse”

HakasaHue: (mHaHCcoBas CaHKUmA

PeLlleHvne: HapyLLeHVe npasa Ha CBOOOAY BblpaxxeHUs MHeHus (cTatba 10 EKIMY); egnHornacHo
FOpucankuna: Esponeiicknin Cyg no npasam Yenoseka; MopTyranms
Kpatkoe 13noxxeHvie 06CToATeNbCTB fena:

3asBuTENb OblN 06BMHEH B AMdpamaLun 3a XKECTKYI KPUTUKY B afpec KaHauaTta, MPUHSBLUErO
yyacTue B MyHULMNabHbIX BblIGOpaX.

PaKThI:

3asBuTENb PaboTan MEHEMKEPOM EXEeAHEBHON ra3eTbl U OMy6/MKOBaN pPefakUMOHHYH CTaTbio,
COAepXallyt0 KPUTUKY MOMUTMYECKON MapTMM 3a MpocbOy, C KOTOpoi Ta obpatunacb K C.P.,
MECTHOMY HPUCTY W >KYPHaIUCTY, 4TOBGbl OH BO3rNaBMA CMUCOK KaHAWMAATOB 3TOW MapTMU Ha
MECTHbIX Bbl6Opax. ATOT e HOMep raseTbl COAePXKal OTPbIBKMN U3 HefaBHUX cTateil C.P., B KOTOPbIX,
cpeaun npoyero, OH BOCXBasnisin GbiBLUEro npesnaeHTa Canasapa, HauvoHanbHbIn @POHT 1 ero nnaepa
M. Je MeHa, onucbiBan M. JlopaH ®abuyca (M. Laurent Fabius), 3aH/MaBLLero Torga noct MNpembep-
MUHUCTPa DPpaHLMK, KaK «/1bICOT0 eBPes», 1 BbICTyNasl ¢ Hanagkamu Ha MopTyranbCKyto peBooLMI0
25 anpena 1974 ropa. C.P. nogan 3asBfeHMe O BO3OYXXAEHUN YrOMOBHOIO [ena B OTHOLLEHUK
3aABMTENS, KOTOPbIA BNOCNEACTBUM Obln NPWB/EYEH K YrONOBHON OTBETCTBEHHOCTW 3a KNEBETY U
06513aH BbINIATUTL LUTPa, KoMMeHcauuio yuiep6a 1 cyebHbIX n3gepxek, Kotopble noHec C.P.

PeluleHo:

OO6BMHEHMe 3a8BMTENs NPeACTaBnsN0 Co60i BMELIATENbCTBO B €0 MPaBO Ha CBOOOAY BbIpaXXeHUS
MHeHMA, NpefyCcMOTPeHHOe 3aKOHOM W Mpec/nefoBaBLlee 3aKOHHYH Lenb. OcTaBanocb OnpeaenvTb
«He0bX0AMMOCTb...» JAHHOI0 BMeLLaTeNbCTBa «...B JEMOKPATUYECKOM O6LLECTBEY.

Ba>kHOCTb CB060/bI BbIpaXXeHMSI MHEHUS

CB060/a BbIPXKEHNS MHEHUS ABNsieTCs yHAaMeHTalbHOV OCHOBOW AE€MOKPATUYECKOro 06LLeCTBa W
OfIH/M W3 OCHOBHbIX YCMOBWiA PasBMTUS OGLLECTBA M CAMOCOBEPLLEHCTBOBAHMS KXKAOW NIMUHOCTM.
Ha rocyapcTBo BO3/10)keHa 06513aHHOCTb 3alLLLATL BCe (DOPMbI BbIPaXKEHUS MHEHUS:

«[MpaBo Ha cBO6OAY BbIpa>KEHUS MHEHWS] NPUMEHUMO He TO/bKO K «MHDopMaLumn» Ui
«nfesaM», KOTOpble BOCMPUHUMAOTCS GnaroXkenaTenbHO WM paccMaTpuBatoTCA Kak
6e306MaHbIE WAM HENTpa/ibHble, HO TakXkKe W K TakuMm, KOTOpble OCKOpONaT,
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LOKMPYIOT WAW BHYLIAKT 6GECMOKONCTBO roCyfapCTBY WAWM YacTuW HaceneHns. TakoBbl
TpeboBaHuA nNAOpanMamMa, TepnMMOCTM W LWMPOTbl B3rNs40B, 6e3 KOTOPbIX HET
«[leMOKpaTuyeckoro obwecTsax. (n. 30).

3TN MPUHLMMLI MPUHUMAIOT 0COGYHD BaXKHOCTb, KOrAa MPUMEHSIHOTCS MO OTHOLLUEHMIO K Mpecce,
KOTOpas UrpaeT BaXkKHYH pofib B MH(OPMUPOBaHWM O6LLECTBEHHOCTM MO MOAUTUYECKUM BOMPOCaM M
OPYrM  BOMpPOCaM, MNPeACTaBNSAIOWMM O6LLECTBEHHYO 3HAUMMOCTb. OCYLLECTBNEHME CBOGO/bI
BbIP@XXEHUS MHEHWsi NpearionaraeT orpaHUYeHns, Heo6X0AMMblE A/ 3alMTbl NpaB U penyTauuto
OPYTUX nvu. Tem He MeHee, MOMMTUYECKWUE [OESTENN [AO/MKHbI OXWaaTb 607ee MPUCTaNbHOTO
KOHTPONS W MPOSIBNATb GO/MbLUYKO CTeneHb TEPNMMOCTW, HEXeNn 06blUHble NOAWN, K HEraTBHbIM
BbICKa3bIBaHUSIM B MPECCE B CBOI ajjpec.

Heob6XxoanMoCTb B AEMOKPATUUYECKOM 06LLECTBE

X0Ts NoNb30BaHMe NPaBoOM Ha CBOGOAY BbIPXKEHWS MHEHUS A0MYCKAaeT onpeaeneHHble orpaHuyeHus
1 NOAYMHSIETCS YCTOBUSAM, U3/TOXKEHHbLIM B M. 2 cTaTbh 10 KOHBEHLMW, AaHHble OFpaHUYeHNs JO/MKHbI
TONIKOBAThCS Y3KO U UX HEOBXOAMMOCTb A0/MKHA 6bITh YOEANTENbHO OKa3aHa.

PefakLMOHHYIO CTaTblO CnefyeT BOCMPUHUMATb KakK MOMTUYECKOE BbIPAXKEHME MHEHUS, a He Kak
NNYHble Hanagku B agpec C.P., ymanaiolime ero penytaumio. HaneyataB Hapsify CO CBOeN CTaTbeit
OTPbIBKM U3 HepaBHUX ctaTeit C.P., 3asaBuTe/b CnefoBan npasuiaM CBOeW Npodeccmumn n npeacTaBu
(haKTOMOrMYECKYH0 OCHOBY CBOWX BbICKa3blBaHW. OTW OTPbIBKU MOKa3aaW, YTO CTU/b aBTOPCKMX
ny6nmkaumin C.P. HOCUT NPOBOKALMOHHLIA 1 CMOPHbLIN XapakTep. B 3aknoyeHne, HECMOTPA Ha To,
4TO 3asBUTE/b NMOHEC MUHUMA/IbHOE HaKa3aHWe, Y Hero nosiBuiach YrofioBHas CyauMocTb. 3TO 6blIo
HecopasMepHO npec/ieflyeMor 3aKOHHOM Lenn. B cBA3M ¢ 3TUM ObIfo NpU3HaHO HapylleHne CTaTbu
10 EBponeiickoit KoHBeHUMN.
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OENO "NTIOMNELW roMELW A CUJIbBA TIPOTWB MNOPTY T ANNN™

(Lopes Gomes da Silva v. Portugal)
(xanoba Ne 37698/97)

MocTaHoBNeHne Cyga
Ctpacbypr, 28 ceHTa6psa 2000 roga

PeLleHVe MOXET 6bITb MOABEPrHYTO TOMbKO PefaKTUPOBaHMIO MO (hopMe.

Mo pgeny "/lonew lomew pga CwunbBa npoTtus MopTyranuun” EBponelickuii Cyg no npasBam
yenoseka (YetsepTas Manata), 3acefas Manartoi, B COCTaB KOTOPOW BOLL/IN:

r-H . Pecc, lNpegcenaTen,
r-H A. lMacto Puapolixo,
r-H J1. Kapnnw,

r-H E. Makapuuk,

r-H M. Kabpan bapperty,
r-xa H. Baiu,

r-H M. lNennoHne, cyabu,

a TaKxke r-H B. beprep, CekpeTapb NanaThl,
Mposeas 30 Mas n 7 ceHTa6ps 2000 rofa coBeLyaHns 3a 3aKpbITbIMU ABEPAMU,

BbiHec cnefytoliee MocTaHOBNEHME, NMPUHSTOE B MOCNEAHWI N3 YKa3aHHbIX BbILLE AHEIA:

MPOLIELYPA

1. [leno 6bin0 HayaTo nocne NpuHATMS Komuccrein no npaBam 4enoBeka («Komuccus») 3asBneHns
(Ne 37698/97) npoTtus Pecnybnukn MopTyranusi, KOTOpoe 6bI/10 NOAaHO B COOTBETCTBUM C MPEXHEN
cTatbeli 25 KOHBEHLMI O 3alyTe NpaB YenoBeka M OCHOBHbIX CBOOOA rpaxaaHnHOM [opTyranum, r-
HoM BuceHTe Xopxe Jlonew Momew ga Cunbsa (Vicente Jorge Lopes Gomes da Silva) («3asBuTenb»)
15 wiona 1997 ropa.

2. 3asBuTeNb Gbln NpeacTasneH r-Hom ®. Teikcelipa ga Mota (F. Teixeira da Mota), agBokaTtom U3 r.
NinccaboHa. MpaBuTenscTBo MopTyranun («MNpaBUTeNbLCTBO») ObINO NPEACTaBNEHO r-HOM A. 3HPUKe
acnapom (A. Henriques Gaspar), YMNo/HOMOYeHHbIM MpeacTaBuTesieM, 3aMecTUTeNneM r/1aBHOro

MPoKypopa.

3. 3asBUTENb, B YaCTHOCTW, YTBEPXKAA/, UTO 0BBUHEHNE B €r0 afipec HapyLLano ero npaso Ha cBOGoAy
BbIPKEHUS MHEHWS.

4. 3asBneHne 6b110 nepegaHo B Cya 1 Hos6pa 1998 roga, korga BCTynua B cuny Mpotokon Ne 11
KoHseHuuu (n. 2 ctatbun 5 MNpoTokona Ne 11).
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5. 3asBneHvie 6bINO HasHayeHoO K paccmoTpeHuto B Yetseptyto Manaty Cypa (n. 1 npasuna 52
PernameHTa). Manata, paccmaTpuBatowlas geno (n. 1 crtatby 27 KoHBeHUMM), Oblia chopMmpoBaHa B
COOTBETCTBUM C M. 1 npaBuna 26 PernameHTa.

6. Pewwennem ot 13 aHBaps 2000 roga Manata 06bsBMIa Xanoby npueMiemMoi.

7. OTKpbITOE pacCMOTPEeHMe fena cocTosnoch Bo [lBopue npas yenoseka B Ctactypre 30 mas 2000
roga.

B Cype npucyTcTBOBa/IN:
(a) co cTopoHbI MpaBuTENLCTBA

r-H A. SHpuke "acnap, 3amecTuTeslb reHepasbHOro NPOKypopa, YNoJTHOMOYEHHBIR,
r-H X.®. ge ®apus Kocrta (J.F. de Faria Costa), lNMpoteccop akynbTeTa npasa,
YHuepcuteT Korimbpa (Coimbra), KOHCY/IbTaHT;

(b) co cTOpOHbI 3a8BUTENSA

r-H ®. Teikceipa fa MoTa, aIBOKaT, COBETHUK.
Cya BbiCyLIan Ux 06paLLeHms.

PAKTDI

I. ObcToATENbCTBA AeNna

8. 3aaBuTeNb N0 HauwmoHasbHOCTU — nopTyraney. OH poaunca B 1945 rogy WM NPOXWMBAET B T.
JlnccaboH, >XXYpHa/IMCT, Ha MOMEHT PacCMOTpeHus fena Obl1 MeHeI)KepOM eXe[HeBHOW raseTbl C
KpynHbIM Tupaxxom «y6anko» (Publico).

9. B Homepe «Iy6nmko» ot 10 utoHa 1993 roga 6blna ony6/mMkoBaHa CTaTbsd, COOOLIalOWas, YTo
HapogHas MapTtus (Partido Popular — CDS/PP) obpatunack ¢ npock60oii K r-Hy Cunbee PeseHpe (Silva
Resende) nNpuHATL yyacTve B Bbl6opax B TOpPOACKOW cOBeT r. JlnccaboHa. OTa MHGopMaumsa Gbina
TaKXxe ony6/nMKoBaHa npecc-areHTcTBoM Moptyranum, LUSA.

10. Ha aToii e CTpaHuLe 3asBUTENb PasMECTI/ PeAakLMOHHYH CTaTblo, COAEPXKALLtO CrefytoLime
OTPbIBKY:

«... [MpeacepaTens CDS/PP] npeB3oLuen Bce camble By/brapHble KapukaTypbl... TO
CTaHOBMTCH OYeBUAHLIM U3 HEO6LyMaHHOro Bbl6opa, cAenaHHoro pykosoacTsom CDS,
KaHAM4ATYpbI, CTOsLLEA Ha NepBOM MecTe B CMUCKe NapTwuu NS ydacTus B Bbibopax
ropogckoro coseTa JinccaboHa. HeobxoanMo TOMbKO NPOYECTb OTPbIBKA U3 HeAaBHUX
cTaTein CunbBbl PeseHae B «[>kopHan fo Aua» (Jornal do Dia), koTopble Mbl Ny6ankyem
B 3TOM HOMepe, 4YTOObl COCTaBUTb MHEHWE O JIMYHOCTU, KOTOPOA OKasblBaeT
noaJep>KKy Hosas HapopgHas MapTua B rnasHbIX BblOOpax B rOPOACKOW COBET CTpPaHbI.
Kak CMex0TBOPHO 1 Hefneno 3TO MOXKET MoKasaTbCs, HO 3TO — npasga. JaXke B cambiX
APEBHVX MW YCTapeBLUKNX cyHaykax (arcas) Canasapusma Henb3a 6b110 0TKonaTh 6onee
Henenyto ¥ noTewHyo (bocal) kKaHAMAATYPY — HACTONLKO HEMbICIMMYKO CMECb rpy6oro
peakumoHnama (reaccionarismo alarve), (palumMcTCKOro (paHaTu3Ma ¥ ApPOro aHTU-
cemuTU3ma. Jlto6oii BuaHbI aeaTens Canasapckoro pexkuma (Estado Novo) mnam no6oit
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M3p JlnccaboHa M3 3TOro pexknuma noka>kyTcs npocTo NPOrpecCUMBHbIMK MO CPaBHEHUIO
C 9TON TreHWaNbHOW HaxOAKOl.... OTO MOr OblTb HEYMECTHbIA aHeKAoT WK
HenpasgonofobHas MoAMTUYeCKas  OMJIOWHOCTb, eciM  6bl 3TO  He  CIy>KWNo
pa3obnayeHnemM CKpbITOW CTOPOHbI, KOTOopyto CDS nblTaeTcAd 3aMackupoBaTb MOf
WNKO30PHBIN NNaL, COBPeMeHHOro npasa. HecnocobHoe HaWTW KaHaupaTypy, KOoTopas
3acny>kuBana 6bl fosepue, B Fopoackoit coeT JluccaboHa, pykosoacTeo CDS npuberno
K 4enoBeky, KOTOpbIA NpeacTasnseT Hanbonee CamMOf0BO/MbHbIE, YCTapeBLune W
CMEX0TBOPHbIE B3r/siAbl NPaBoro Kpbina MopTyraamn. 3TOT YeNoBek, O CyLLeCTBOBAHNUM
KOTOPOro HWKOrfa He 3aroBopuan 6bl 1 06pa3 KOTOPOro He CMOr 6bl CO34aTh fake
IOMOPUCT C COMHUTE/bHbIM  BKYCOM, SBNSeTCA  NOCNEAHWM  NOcCnefoBaTenem
(abencerages) Canasapckoro pe>kuma 90-x. Mbl nonaraem, 4TO MONOZOW /maep
[CDS/PP] cunTaeT, YTO Halles, 0THYaABLUMCb, KOr0-TO, CMOCOBGHOIO M3B/EYb BbIFO4Y U3
(PyT60MbHLIX (haHATOB — Mo/e AesTeNbHOCTU, Ha KOTOpoM CunbBa Pe3eHfe BbiKoBan
cebe 3amevaTenbHyr Kapbepy. CknagbiBaeTCA MHEHVWE, YTO O60/bLUMHCTBO MO/OAbIX
TYPKOB B pykoBoAcTBe CDS [0BOMbCTBYHOTCA YTeHWEM Dy TOO0/bHbIX KONOHOK CubBbI
Pe3eHfie, abCOMOTHO He MOALO3peBas O PELKOCTHbLIX MKEMYY>KUHAX ero MouTUYeCcKuUX
B3rNAL0B...».

11. B atom Xe Homepe "Tly6nmko"” (Publico) nprBOAWMIMCL MHOTOYMCNEHHbIE OTPLIBKUA HeLaBHUX
crateil CunbBbl Pe3eHge, OnNy6/nMKOBaHHble HA TOW >Xe CTpaHuue, YTO M pefakuMOHHas CTaTbs
3aaBuTens. Hke npvBoOAMTCS BbIGOPKA 3TUX OTPbLIBKOB:

«J1bICblii eBpel [r-H J1. dabuyc] [L. Fabius], KOTOpbIiA TPaTUT CBOK >XU3Hb, BO BPeEMS
CBOWX MOSABEHNI Ha Ny6/MKe, Ha 60N TOBHIO B NOAAEP>KKY aTensma n Pecnybnmkm (ntoboin
unTaTeNb CO CPeAHVM WHTENIEKTOM CLeNnaeT BbIBOA O €r0 HACTOALMX HAMEPEHUSAX U3
3TWX ABYX CTOMMNOB PENUIMO3HON M NAaTPUOTMUYECKOA HEYECTMBOCTM) 3aKIKUMUN nocne
NpoBefeHNs BblIGOPOB, YTO OHM [coumanMcTbl] NOTepnenn Mopa>keHue W3-3a CBOEN
NOMTUYECKON feaTeNbHOCTH, a He U3-3a CBoMX naeanos». (Jornal do Dia, 16.4.93).

«[Mpowwunoe cemeiicTBa KAMHTOHOB M, KpOME BCErO NPOYEro, cam CTWb WX NpeaBblI6OPHON
KamnaHum B Benblii [OM ABAAOTCA KIHOYOM 1S MOHUMaHUA HOBOW KOHCMMPATMBHOCTM
NEeBbIX, KOTOpas MWMeeT MaKCUMabHbIi YKIOH B CTOPOHY BOWHbI Ha 4y>KOMR
CO6CTBEHHOCTW, KynibTa arHoCTuuM3Ma, HPaBCTBEHHOIrO PensaTWBM3MA, COLMAIbHOrO
NMLEMEPUSA, HEYEeNOBEYECKOr0 aTensma >XM3HW. YTo6bl nonyunTb MpeAcTasfeHne o
cunax, MOOWMM30BaHHbLIX, YTOObl MPOTONKHYTb CEMEACTBO KAMHTOHOB K BnacTw,
JOCTATOYHO YNOMAHYTb TOT (akT, 4YTO eBpeickne n066ucTbl NoKpbiim 60%
N3Lep>KeK Ha npoBefeHWe MNpeaBbIOOPHO KamnaHuW, COCTaenas BCero mwb 5%
anekTopaTa». (Jornal do Dia, 16.4.93).

[0 peBontoumu 25 anpens 1974 rogal

«...AMepuKaHLbl 1 PYCcCKMe CroBOPUIMCb COBEpPLUMTb akT BepofoMcTBa NPOTWB
MopTyraammn B JlnccaboHe. Hac npeganm CoeanHeHHble LLITaThl, Hac npegano HATO,
KoTopas pasmecTuina BOEHHO-MOPCKOW (hnoT Yy BOPOT JluccaboHa Ha cnyyail nposana
HanageHus». (Jornal do Dia, 21.5.93).

«9TO He MPOCTOe COBMAAEHWe, YTO MNOAMTWKM MOBCIOAY 3aMellaHbl B CEpPbe3HON
Koppynuun. 3TOT MOPa/bHbIA Xaoc, YrpoXKatowmii MUpy, CeroLWwmnii pasobLLeHHOCTb W
BNEKyLWiA HeGeCHOe HakasaHue, Hauyaicsi HeCKONbKO NeT Haszaf, Korga MaluvHa
WOEONOrNYECKO/ TpPaBAM M areHTbl NponaraHabl rpexa CMOKOMHO BHEAPUANCH BO BCE
cthepbl, pasBpalias MonoAe>Kb, obpawjas Wx Bepy K MaonaM, OTpbiBas >KEHWMH 0T
CBATAas CBATbIX — AOMa, 3amnofHAs MUP AEMOHCTpauyueli NOpoKa U, B KOHLE KOHLOB,



119

NPOCOYMBLLUMCH B NOAMTUYECKME NAPTUM U CTaBs UX Ha cny>k0y HeyecTusocTw.» (Jornal
do Dia, 25.5.93).

«MacoHCKas No>Ka ¥ eBpeiickas cuHarora, X0Ts U He HacTanBalT Ha MHMLMALMN CBOWX
npas ¥ AeATEeNbHOCTU, NOCTOAHHO 3aUrpbIBAIOT C BNacTb npuiep>kawymu. Horga ux
u/ieHbl NPeycneBa T HAaCTOMbKO, YTO 3aHUMaT 06LLeCTBEHHbIE NOCTbl. HalMoHa/bHbIA
®poHT Jle lNMeHa — eAMHCTBEHHOE WCK/IKOYEHWe U3 3TOro 6onee WM MeHee NOBKOIO
NPOHWUKHOBEHUS. «JTeneHn3my» NpuUnenuIu SpiblK PacucTCKOro ABVXKEHWs 1 CcTam
npecnefoBaTb CaMbIMU U30LLPEHHBIMU CNIOCO6aMU, HAUMHAA OT HanafoK cpeay 6ena AHs,
caboTadka MWTWHIOB U CUCTEMaTWUYECKOW KIeBeThl, W 3aKaHuMBas MNPUHATUEM
Yy[OBULLHBIX 3aKOHOB, KOTOPbIe NPENATCTBYIOT €ro NPOHUKHOBEHMIO B 06LLECTBEHHOE
YCTPOWCTBO U, KPOMe TOro, K ecTHULaM, BeayLiuM K BnacTu. HaunoHanbHblii PpoHT
KOHEYHO He CBOOOJEH OT uKcna NONMTUYECKUX FPEXOB, HO ABNAETCA e4UHCTBEHHOMN CUMON,
OTKPbITO GOPIOLLENCH 3a BO3POXKAEHME UMBMAM3ALMM NanaguHa dpaHua XpucTuaHa B
NPOTWBOBEC NEBM3MY, KOTOPbIA C 1789 rofa MNO>KMPaeT HALMOHAbHYIO 3Hepruio, u
KOTOpbIi NpeBpaTun HaUMoHaNbHbIV dhnar B cumeon epecu». (Jornal do Dia, 27.5.93).

«MHe 60/1bHO 0T TOro, 4TO NPUXOANTCHA FOBOPUTH O BONPOCAX, B KOTOPbIX YyBCTBYeTCA
AblxaHue caTaHbl. OfHaKO ropoj YenoBevyecTBa COCTOUT U3 pPasHbIX NHOAENA, U AbABON,
HECOMHEHHO, MNblTaeTCA OKasaTb BUAHWME HA 3TOT MUP, ONYCTOLUEHHbIA TPEXOM...
JecaTb neT Haszag B0 ®paHumy Gbil NPOBESEH OMPOC, KacatoLniAca 0 THOLLEHUS Ntofei K
rpexy. BONMbLUMHCTBO ONPOLUEHHbIX CYUTaN, YTO rPex He CyLecTBYeT, a ABSeTCA MLb
3anpeToMm, npuayMaHHbIM  CpefHEBEKOBbIM  MpakobecneM. [MraHTCKuiA  perpecc
obLecTsa, cregylowmii n3 nofo6HbIX 0TBETOB, fAaeT HaM NpPefCcTasleHne, HACKOIbKO
ynaZoyHbl Mbl CTaau, U HAaCcKONbKO Benka 6e3fHa, B KOTOPYK najaeT COBPEMEHHOE
o6wecTso». (Jornal do Dia, 5.6.93).

«BONMbLWWHCTBO Nt0Jel He 3HaT, YTO uTnep u MycconmHn 6binM coymanmcTamm U
Npo6unnMcb K BacTU B CBOMX CTpaHax, UCMO/b3ys BCE YNIOBKM U BCAKOIO pofa Hacuime,
npeAcTasNeHHble UM KaHOHamu nesbix». (Jornal do Dia, 8.6.93).

12. 3a ny6nukauumelri faHHOW pefakUMOHHOM CTaTbW MOCMeA0BaN0 3asBfieHUMEe O MPUB/IEYEHUN K
YrO/OBHOW OTBETCTBEHHOCTW 3asaBUTENSA, MOAAHHOe r-HOM CunbBOi PeseHie B MpoKypaTypy T.
JlnccaboHa, B KOTOPOM OH J06MBa/CS BMeLUaTeNbCTBa B pacc/iefioBaHMe B KayeCTBe MOMOLLHMKA
npokypopa (assistente). 3asBuTento NpeabsaBuIM 00BMHEHVE B KeBeTe uepe3 npeccy (abuso de
liberdade de imprensa).

13. PelueHnem YTosioBHOro cyga r. J/liuccaboHa ot 15 maa 1995 roga 3assutens 6bin onpasgaH. Cya
OTMETW/l, YTO BbIPKEHUS, WCNOMNb30BaHHbIE 3asBUTENIEM, MOr/M  OblTb  WUCTOMKOBaHbl — Kak
OCKOpONeHMe, HO OHW He COLepPXasM HaMepeHUs OnopounTb. M0 MHEHWIO Cyfa — BbIPaXKEHWUS,
npeacTasndowmMe npeaMeT cropa, [JO/MKHbl WCTOMKOBLIBATLCA KaK KPUTUMKA MOMUTUYECKUX
y6exaeHnin r-Ha CunbBbl Pe3eHfe, a He Kak KpUTUKa ero penytauuv v nosefeHus. Cyp Takke
OTMeTW/l, YTO CNefoBasio yYeCTb OTPbIBKMA M3 CTaTeid, HanmMcaHHbIX r-Hom CunbBoi PeseHpge, u
A3BUTE/IbHYHO MaHepy, B KOTOPOI OH YNOMUHaN HEKOTOPbIX O6LLECTBEHHBIX AedTenell U KpUTUKOBa
NX PU3NYECKYIO (OPMY.

14. PeweHnem oT 29 Hos6ps 1995 roga AnennsaumoHHbIN cya r. JinccaboHa OTMEHWN BbllLeyKa3aHHOe
cyfebHoe pelleHWe Mocne anennsuuu, nofaHHon r-Hom CunibBOi Pe3eHfe WM rocyfapCTBEHHbIM
o6BuHuTENeM. Cyf B3BECU/T KOH(IUKTYIOLWME WHTEPeCbl UM CYeN HEKOTOPble  BbIpaXKeHWUS,
MCNOMb30BaHHbIE 3asiBUTENEM, TaKMe KaK «HeNenblii», «MOTELUHbIN» U «Apblil», 0CKOPOUTENbHLIMU Y
BbIXOAALLMMN 3a paMKM CBOOOAbI BbIpOKEHUA MHeHUs. 10 MHeHUt0 AnennsyMoHHOro Ccyfa,
3a9BUTE/Ib MO HEOCTOPOXXHOCTM COBEPLUMA MPECTYMN/IeHNe, B KOTOPOM ero 06BuHANM. Ha 3asBuTens
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Obin HanoxeH wrpad B pasmepe 150 000 nopTyranbCKMX 3CKYLO. 3afBUTE/b JO/DKEH Obl Takxke
BO3MeCTUTb yLuep6b r-Hy Cunbee Pe3seHae B pasmepe 250 000 3CKy[o M OnnatuTb ero U3LepXKKu,
KoTopble coctasumnm 80 000 sckyfo.

15. B cootBetcTBMM, inter alia, co cTatbeil 10 KoHBeHUMM 3adBMTENb NOAAN KOHCTUTYLMOHHYIO
Xanoby B KoHcTutyumoHHbln cyn (Tribunal Constitucional). OH yTBepXgan, 4YTO TO/KOBaHWE
ANenNAUMoHHbIM CYJOM COOTBETCTBYIOLLMX CTaTeil YTonoBHoro Kogekca ¥ 3akoHa O npecce
HapyLwano KoOHCTUTYUmIO.

16. PewleHveM oT 5 peBpans 1997 roga KOHCTUTYLUMOHHbIN CY[ OTKIOHWU/ Xanoby, 0 YeM 3asBUTESb
6611 yBegomneH 10 despand 1997 roga. MNogyepkHys, 4to M KoHCcTUTyums, u ctatba 10 KoHBeHLUN
yCTaHaB/MBAKOT HEKOTOPbIe OrpaHMYeHns Ha CBOOOAY BbIpaXXeHUS MHEHWS, Cy[, CYesl, YTO CTaTbl, Ha
KOTOpble CCblNaica 3asBUTENb, B TOM BUAE, B KakOM OHW OblfIM WUCTOMKOBaHbl M MPUMEHEHbI
AnNennaunoHHbIM CyIoM, He NpoTuBopeYnIn KoHCTUTYLMK.

Il. NMpyMeHMOoe HaLyoHaIbHOe 3aKOHO4ATe/IbCTBO

17. Ctatbn 38 n 26 (OeicCTBYOLME Ha MOMEHT pPaccMOTpeHus aena) KoHCcTuTyuum TopTyranum
3almaoT cBo604Yy Npecchl 1 NPaBo Ha YBaXKeHVEe YeCTU U penyTauumn rpaxiaHuHa.

18. Ctatbs 164 YronosHoro Kogekca Ha MOMEHT pacCMOTPEHUSA Aena rnacuna:

«1. /Mo60oe N1, KOTOPOE Npu 06paLLeHMn K TPeTbell CTOPOHE, 06BUHSET APYroe Lo
NnyTeM MPOCTOro0 MOAO3PEHNS, WM BbICKA3bIBAET MHEHWE, OCKOPOISIOLEe YecThb W
penyTauMio 3TOr0 /Mua, WM TNOBTOPSET MOJOGHOE OGBUHEHWE WM MHEHME,
NPUroBapuBaeTCs K TIOPEMHOMY 3aK/HOUEHWIO CPOKOM [0 LIECTW MECALUEB WM
HaKasblBaeTCs WTpPadoM B pasmepe [0X04a OCY>KAEHHOro 3a 50 fHeil.

2. ABTOp BbICKa3blBaHUS He HECET OTBETCTBEHHOCTMU

(@) ecnm 06BMHEHWE MOTWBMPOBAHO 3aKOHHbIM OOLLECTBEHHBIM WHTEPECOM WK ApYyroii
CrpaBe/MBOWA MPUYNHOIA; Y

(b) ecn OH OKa>KET NPaBAMBOCTb [JAHHOTO OGBMHEHWSI UMM UMEET BECKWE OCHOBAHMS,
6e3 3710ro yMbicna, nofaraTh, YTO 00BMHEHME NPABAMBO.

3. 3awpnTa 406pOCOBECTHOCTU He IONYCKAeTCA B TeX Clyyasx, Korga aBTop HapyLuun
00513aTeNbCTBA, BO3M0>KEHHbIE 06CTOATENbLCTBAMM AAHHOIO fena, U He YA0CTOBepUnCs
B NPaBAMBOCTY [JAHHOTO OGBUHEHNS. .. ».

19. Yactb 2 craTbM 167 YTONOBHOrO KOAeKca YBenn4yMBaeT BbllleyKa3aHHOe HaKasaHue [0
THOPEMHOTO 3aK/HOYEHNS CPOKOM A0 ABYX NeT 1 WTpada B pasMepe 40X04a OCY>KAEHHOro 3a 240 aHel
3a MpecTynieHns, CoBepLUEeHHbIE Yepes npeccy.

20. YacTb 1 cTatbk 25 3aKoHa O npecce, B AeNCTBYHOLLEN HA MOMEHT PacCMOTPEHNS Aena pefakumm
(Yka3 Ne 85-C/78 ot 26 theBpansa 1978 roga), rnacur:

«[leicTBMS MM NOBefeHne, CNOCOOHbIE HApYyLUMTb 3aKOHHbIA WHTEPeC, 3aliuuiaemMblin
YrONOBHbIM  3aKOHOM, 1 COBEpPLUEHHble MOCPeACTBOM Ny6AMKauMm TeKCTOB WM
N306pa>KeHiA B Npecce, CUMTATCS NPECTYNIEHUAMMN, COBEPLUEHHLIMU Yepe3 MPeccy».
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21. Yactb 2 cTtatbm 25 YyKasblBasia, YTO MOAOGHbIE MPeCTynneHns nognaganv nog AenucTeme
YrofIoBHOr0 3akoHogaTenbcTBa. OHa TakKxke npefycmarpuBana 3amMeHy THOPEMHOIO HakasaHuA
HakasaHveM B BMAe LUTpada B TOM C/y4yae, ecniv y 06BUHAEMOro B NMPOLLUIOM He 6bI10 CyAMMOCTM 3a
Nnofo6HOoe NMpecTynneHuve.

NMPABO
I. Mpepnonaraemoe HapyLleHme ctaTbn 10 KoHBeHLMN

22. 3asBMTENb Noaan anoby, Y4To 06BUHEHVE Cy0B [MopTyranum HapyLano ero npaBo Ha CBOGOAY
BbIPaXKEHNSI MHEHUS, FapaHTUPOBaHHYHO cTaTbeili 10 KOHBEHLMM, KOTOpasi FNacuT:

«1. Ka>Kaplil YenoBek MMeeT NpaBO CBOGOAHO BblpadKaTb CBOE MHEHWe. DTO MpaBo
BK/IOYAeT CBOGOAY NPWAEPIKMBATLCS CBOEr0 MHEHWS M CBOGOAY Mofyd4aTb U
pacnpocTPaHATb MHAopMaLMo 1 naen 6e3 Kakoro-nméo BMeLlaTeNbCTBa CO CTOPOHbI
NYGMNYHBIX BNACTEl N HE3ABUCMO OT TOCYAapPCTBEHHbIX FPaHuL...

2. OcyuwecTsneHne 3Tux cB060f, Hanaratwollee 0083aHHOCTW M OTBETCTBEHHOCTb,
MOXKET OblTb COMNPSXKEHO C  OnpefeneHHbIMKW  (POPMaNnbHOCTSAMM,  YCNOBUSMM,
OrpaHNYeHnaMN UMK CaHKUMAMU, KOTOpPbIE NPeLyCMOTPEHbl 3aKOHOM W HEeo6X0AMMbI B
AEMOKpaTUYeCKOM  00LIeCTBE B WHTepecax  HauuoHanbHOW  6e30macHoCT!,
TeppuTOpUaNbHOM  LUENOCTHOCTW  WMAM - OOLLECTBEHHOrO  Mopsigka, B Lensx
npeaoTBpalleHnss  GecrnopsgkoB W NPecTYMNeHWid, And  oXpaHbl  3[0P0OBbS U
HPABCTBEHHOCTW, 3aWMTbl penyTauMy WAM npas ApYrux nud, NpefoTBpaLleHns
pasrnawieHns  MHdopMauuMu,  MNOAYYEHHOW  KOH(MAEHUManbHO, UMM 0bGecneyeHus
aBTopuTeTa U 6eCNpUCTPacTHOCTY NPaBOCYAUA».

23. CTOPOHbI COrNacunchb, YTo BblleyKa3aHHOe 0O6BMHEHME MPeACTaBNAN0 COO0N «BMeLLaTeNbCTBO»
B OCYLLEeCTB/eHMe 3TON cBo6OAbl. OHM TakkKe COrnacuMiMCb, 4YTO BMeLUATe/IbCTBO  6blINo
NpeayCcMOTPEHO 3aKOHOM — CTaTbsMM 164 1 167 YT0NOBHOIO KOAEKca M CTaTbeil 25 3akoHa 0 npecce
(cMm. BblILe NYHKTbI 18-21) — 1 HanpaB/eHo Ha 3alnTy «penyTauum Uan npas Apyrux nuuy» B paMkax
n. 2 ctatbk 10 KoHBeHUuH.

CnywaHve B Cyfle Kacanocb BOMpoca O «HEeO0OXOAMMOCTV ... AAaHHOr0 BMeLLaTeNbcTBa ... B
[EeMOKpaTNYeCKOM 06LLECTBE» 15 JOCTUXKEHUS 3TON Lienn.

A. AprymeHTbI CTOPOH
1. 3aaBuTenb

24. 3asBWTENb CHadaa ykKasas, 4YTO COrflacCHO MpeLefeHTHOMY MpaBy PasIMyHbIX WMHCTUTYTOB
KoHBeHUMK, npefensl cyfebHOro ycMoTpeHus ocyaapCTBa B OTHOLUEHWMM CBOGOAbI BbIpaXKeHUs
MHEHWNA He ABNAETCA Ge3rpaHUUHbIMK W ABAAKOTCA NPEAMETOM KOHTPO/S CO CTOPOHbI €BPOMENnCKmX
OpraHoB. Vicxofs u3 (hakTUYecKkux 06CTOoATeNbCTB AaHHOMO Aena paccMaTprvBaeMoe BMeLlaTe/lbCTBO
ObI10 HENPOMNOPLMOHA/bHBIM TOW 3aKOHHOM Lie/In, KOTOPYHO OHO Mpec/iefoBaio.

Mo yTBEPXKAEHWIO 3asBUTENS, CTaThs, NPeACTaBAoLLLAs NPeAMET Cropa, J0/MKHA YATATbCs B OOLLEM
KOHTEKCTe. Ee eAMHCTBEHHO LieNbio 6blN0 OCYAWTb BbIGOP KaHAMAATYPbI ANS y4acTus B BbIGOpaxX Ha
BaXKHbIli MONMTUYECKMIA NMOCT, @ UMEHHO Mapa FopoAcKoro coeTa r. JlnccaboHa. 3asBUTeNb cUen 3ToT
BbIGOP [OCTOMHLIM NOPULAHKS, MOTOMY UTO, MO €ro MHEHUIO, KaHAMAAT BbICTYNas 3a e, KOTOpble
NPOTVBOPEUNAN UAEAM AEMOKPATUUYECKOrO M NAOPaIMCTUUHOTO 06LLEeCTBA. BbipaXKeHWs, BbI3BaBLLNE
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KPUTWUKY CO CTOPOHbI ANENNALMOHHOIO cya, 6binn, TakuM 06pa3oM, HanpaBeHbl NPOTUB nael r-Ha
CwnbBbl Pe3eHae, HO He NPOTYB HEro JIMYHO.

25. 3asBUTENb MPU3HAN, YTO €ro CTaTbsl HOCMMA 03M106/1EHHbI 1 MPOBOKALMOHHBIA XapakTep, HO
MOAYEPKHY, YTO €ro OTHOLLEHME GbIIO BbI3BAHO HE MEHee 03/106/1EHHBIM XapaKTePOM MOMIMTUYECKOI
MEONOTMN 1 CTUNEM BbllLIEYKA3aHHOIO Ye/loBeKa, KOTOPbIA perynspHo nedatancs B npecce, 6yayun
MOSIMTUYECKM KOMMEHTATOPOM. B 3TOI CBA3W 3asBUTENb, NPUMOXKWT HEMasble YCUNNS U, Hapsdy CO
CBOEli CTaTbel, ony6MKoBan OTPbLIBKM r-Ha CUNbBbI Pe3eH/ie, KOTOpbIE SICHO BblpaXkanu WAeoNoruio
rnocnegHero 1 GbII HanucaHbl ¢ KCMNo/b30BaHKEM COB, 60/1ee AEP3KMX, YeM B PeaKLIMOHHON CTaTbe.

26. COOTBETCTBEHHO, 3asaBWUTE/Mlb HacTaMBa/l Ha TOM, YTO MpPWB/EYEHWE €ro K Yro/0BHOM
OTBETCTBEHHOCTM He 6blN0 BbI3BAHO OCTPON COLMASIbHOW HEOOXOAMMOCTbLIO, a NPeACcTaBaAaIo0 COb0M
OTKPbITYIO  (hOpMYy  3anyrmBaHWsi OKYPHAIMCTOB CyfeOHbIM MyTeM, 4TO OblI0  abCOMHOTHO
HeconocTaBMMO co cTaTbel 10 KoHBeHUuN.

2. [MpaBUTENLCTBO

27. MpaBWTENbCTBO, HAMPOTVB, YTBEPXKAANO, UTO MpPUB/eYeHWe 3asBUTENS OblI0 He06XOAMMO B
[EMOKpaTNUeckom o6LlecTBe. [MpeAcTaBUTENN MNPaBUTENLCTBA 3asBWM, UTO 3aliMTa MpaBa Ha
yBaKEHVMEe YecTU W penyTauuy OTAeNbHbIX /ML TaKke sBNsSeTCS 06s3aHHOCTbIO [OCyAapcTBa.
CoCyapcTBO NMPUGEraeT K pPas3fnyHbIM MepaM s 3alliuTbl 3TOr0 (PyHAAMEHTabHOrO Npasa, B TOM
yucne U K Mepam, NpeaycMOTPEHHbIM YroN0BHbIM 3aKOHOAATEIbCTBOM.

28. MpaBnTENbCTBO MOAYEPKHY/O, YTO OCYLLUECTBNEHME CBOOO/bI BbIPAXKEHUS MHEHUS MOXET ObITb
aKTMBHbIM 1 flake 3M06HbIM, HO He 3aX0AWTb TaK Aaneko, YToObl HAHOCUTb BPef YecTn U Ao6pomy
MMEHN OTAEeNbHbIX NUL. B MOAHOMOYMS Cy[OB BXOAWT HanaraTb HakasaHue 3a HeyMepeHHOoe
rnoBefieHMe NyTeM HakKa3aHWsi, COpa3MepHOro 3ToMy NnoBeAeHNto. MpaBUTENbCTBO YKa3ano, YTo B 3TON
CBS31 pacCMaTpUBaeMOe HakazaHue 6bl10 MUHUMA/IbHBIM.

29. [NpaBNTENLCTBO CHOBA COCMAIOCh Ha PELLEHMS HaLMOHa/IbHbIX CY[I0B, B KOTOPbIX FOBOPW/IOCH, YTO
BbIPXXEHUSA, UCMOJIb30BaHHbIE 3aABUTEIEM, MOT/IN ObITb MCTO/IKOBaHbI KaK HamajKu Ha camoro UcTua,
a He TO/IbKO Ha ero nonutuyeckue B3rnafbl. OHO TaKXXe BbICKa3aloCb, YTO AaHHOe cyfebHoe aeno
OT/IMYaEeTCA OT NpefblayLwmx fen, paspeLleHHbIX EBponeiickum Cynom, rae paccmaTpusasics BONPOC
06 OLUEHOYHbIX CY)XAEHUAX O MOBEAEeHUN KaKoro-imbo OTAEeMbHOr0 /iMua, HO He O JIMYHOCTM
rpakgaHuHa. [NpefacTaBuUTeNM NPaBUTENbCTBA MOAYEPKHYNM, 4TO Cya He MOXET CTaBUTb Moj
COMHEHVE OLeHKY (haKTOoB, CielaHHYHo cyaamu MopTyranum, B OCHOBE KOTOPOIA NIEXUT 60/1ee YeTKoe
MOHVMMaHVe HauMOHaNbHON peaslbHOCTU, WU He A0MycKaTb PUCKAa BbICTYMNaTb B KayecTBe YeTBEPTOWA
MHCTaHUMM MO OTHOLUEHMIO K CUCTEME HaUMOHa/IbHbIX CY[OB, YTO MPOTUBOPEUUT AyXy U Oykse
KoHBeHLMW.

B. OueHka Cypga
1. O6LMe NpUHLMNBI
30. Cya cHoBa NpvBEN OCHOBHbIE NPUHLUMMBI CyAe6HOIN NPaKTUKK, CBA3aHHbIe CO CcTaTbel 10:

1. CBobofja BblpaXeHUS MHEHWUIA ABNSETCH OAHOW U3 (DYyHAAMEHTa/IbHbIX OCHOB AEeMOKPATUYECKOro
obwecTBa M OAHWM M3 OCHOBHbIX YC/IOBWMIA €ro pa3BUTMS W CaMOCOBEPLUEHCTBOBAHWSA KaXKAOW
NNYHOCTK. Kak OoTMe4yeHo B M. 2 crtatbl 10, OHa MPUMEHSAETCA MO OTHOLUEHUIO K "MH(opmauun® n
"ngesm”, KoTopble 651arornpuaTHO BOCMPUHMMAKOTCA B 00LLEeCTBe /IM60 paccMaTpuBaloTCs Kak
6e3001HbIE NN HENTPa/IbHbIE, HO TaKXKe Y B OTHOLUEHUW TeX, KOTOpble LUOKMPYIOT, 06MXatoT uin
BblI3bIBAOT 06ECMOKOEHHOCTb Y rOCYapCcTBa UM YaCcTW HaceNleHns. TakoBbl TPeboBaHNA TEPNUMOCTH,
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nAopasnM3Ma u LWMpPOoTbl B3rNSA0B, 663 KOTOPbIX HET «AEeMOKpPaTUYeCcKoro obuectsa». Kak ykasaHo B
cratbe 10, ocyllecTB/ieHMe 3TOW CBOOGOAbI MpeAnosiaraeT OrpaHWYeHus, KOTOpble, BMECTE C TeM,
[O/MKHbI ObITb MCTO/IKOBAaHbI Y3KO MU MX HEOOXOAUMOCTb A0/MKHA OblTb Y6eauTelbHO AokaszaHa (CM.
pewenus "Vepeung npotms Janun" ("Jersild v. Denmark”) oT 23 ceHTA6ps 1994 r., Series A, Ne 298,
cTp. 23, n. 31; "AHosckuiA npotus Monbwn™ ("Janowski v. Poland™) [GC], Ne 25716/94, n. 30, EKMY
1999-1; n "HunbceH 1 OyxoHceH npotus Hopeernn™ ("Nilsen and Johnsen v. Norway") [GC], n. 43,
EKMY 1999-VIII).

2. 3TN MPUHUMMBLI UMEOT 0COOYH BaXKHOCTb MO OTHOLUEHMIO K Mpecce: B TO BPeMs, Kak OHa He
[0/DKHA NepexoanTb M3BECTHbIE rPaHuLbl, B YACTHOCTM, B LeNAX "3aluTbl penyTauum apyrmx auu”,
Ha Heil, TeM He MeHee, NIEXMT 0053aHHOCTb CO06OLWATL MH(OPMaUMi0 U MUAen Mo MNOAUTUYECKUM
BOMpoCaM, TakXke Kak W Mo ApyruM BOMpocaM, UMEHLMM 0OLLEeCTBEHHOe 3HaYeHue. UTo KacaeTcs
rpaHuL npuemneMon KPUTWUKK, TO OHWM LUMPe MO OTHOLIEHUIO K MOSIMTUYECKOMY [eATento,
OCYLLIECTB/SAOLLEMY CBOW OOLLECTBEHHbIE (PYHKLMM, YEM MPOCTO MO OTHOLLEHWIO K YaCTHOMY /inLLy.
MoNMTUYECKNIA fesaTelb HEM3OEXHO M CO3HATE/IbHO BbICTAB/ISET CBOW AEWCTBUSA W MOBeLeHWE MOf
MPUCTa/IbHBIA KOHTPO/b, KaK >XYPHa/IMCTOB, Tak W 06LWeCTBa, M MO3ITOMY [O/DKEH MPOSBAATH
00/bLLIYKO CTeMeHb TEPrUMOCTK, FaBHbIM 00pa3oM, Korga OH cam fenaeT ny6/nyHble 3asBieHus,
KOTOpble MOTYT BbI3BaTb OTBETHYH) KPUTWUKY. MOAUTUYECKWIA fesTenb, 6e3yCnoBHO, MMeeT MNpaso
3alliyMLLaTh CBOK PenyTauuto, faxe BHE paMOK ero YacTHOW XXM3HWU, HO TpeboBaHUAM TakoW 3alluTbl
[O/MKHbI ObITb NPOTUBOMOCTAB/EHbI UHTEPECH! OTKPLITOW AMCKYCCUM MO MNOAUTUYECKUM BONpoOCcaMm, ¢
YYETOM TOro, YTO OrpaHUYeHuUs CBOOGOAbI BbIPAXKEHUSA MHEHWUS AO/DKHbI TO/IKOBATLCA Y3KO (CM., B
4yacTHOCTW, cyfiebHoe pewleHne no geny "O6epwnnk npotus AscTpum (Ne 2)" ("Oberschlic v. Austria
(no.2)") ot 1 mona 1997 roga, C60pHUK CyebHbIX NOCTaHOBMEHWI U pelleHnin 1997-1V, cTp. 1274-
75, n. 29).

3. OnpegeneHne TOro, ABMAAMOCL NN [aHHOE OrpaHWYeHne «HeoOXOAWMbIM B [eMOKPaTUYECKOM
obLuectse» TpebyeT Cyf YCTaHOBUTb, CYLLECTBYET I «HACTOATE/IbHAA 00LLEeCTBEHHAsA NOTPEOHOCTL,
KOTOopast ornpaBApblBaeT TO UM MHOE OrpaHnyeHre, NPONoOpPLMOHa/IbHO /M OrpaHUYeHne npecnesyeMon
3aKOHHOWA Lenn, U [OCTaTOYHO /I 060CHOBaHbI MPUYMHBI 3TOTO OrpaHnyeHns (cM. pelueHve "CaHam
Tavimc" npotme CoefunHeHHoro Koponesctsa (Ne 1)" ("The Sunday Times v. The United Kingdom
(no.1)") ot 26 anpens 1979 ropa, Series A, Ne 30, cTp. 38, n. 62). Kak npasuno, npn onpeaeneHnu,
CYLLIECTBYET /11 3Ta NOTPEOHOCTb M Kakue Mepbl A0/KHbI 6bITb MPUHATBI, YTOObI YA0BNETBOPUTDL €e,
KOTOpas onpaBfblBaeT TO UM UHOE OrpaHUYeHne, HaLMOHa/IbHbIE BIACTW MOMb3YHOTCS ONpeLesieHHONM
cBobogoin ycmoTpeHusi. Ho pgaHHas cB060Aa  YCMOTPEHMSs He abCoMoTHa W NOAUYUHSETCS
EBponeiickoMy KOHTPO/O CO CTOPOHbI Cyfa, KOTOPbIV AO/MKEH BBIHECTU OKOHYATE/IbHOE peLleHne Ha
npegmeT COOTBETCTBUSA OrpaHMYeHns CBOOOE BbIpaXKEHNUS MHEHWS, KaK OHa 3almuiaeTcs ctatbein 10
(cM. cpeam MHOIMX ApYrMx UCTOYHMKOB peLleHre no geny "HwunbceH v >koHceH npoTve Hopeerun™,
yrnomsiHyToe Bblle, nN. 43) OcyllecTBNAs 3TOT KOHTponb, Cya He CTaBUT nepef coboi uenb
MOAMEHSATL CBOVMMW B3r/1f4aMn MO3ULMIO COOTBETCTBYHOLUMX BHYTPUIOCYAAPCTBEHHbIX OPraHoB, OH
npu3BaH CKopee MpoBepsATb, B cBeTe cTaTbM 10 M 0O6CTOATENLCTB BCEr0 Aena, BbIHECEHHbIE
HaUMOHa/IbHbIMW CyaMU PeLLeHs, KOTopble MoCnefHVe BbIHOCAT, UCMO/b3yd CBOE NPaso Ha cBoboLy
YCMOTPEHNA (CM. Tam Xe).

2. MNprIMeHeHVe BbILLEYNOMSIHYTbIX NPVHLMIMOB B JaHHOM fefle

31. B gaHHOM pfene r-H Jlonew Momew fa CunbBa 06BUMHSANCSA B KIEBETE Yepe3 NpPeccy B CBA3N C
BbIP&XXEHMAMM, KOTOPble OH MCMO/b30Ba/l B peAakuMoHHON cTaTbe OoT 10 moHs 1993 roga Ans
onucaHusa r-Ha CunbBebl Pe3eHe. B oTanumne oT YTONOBHOMO cyaa r. JinccaboHa, KOTOpbIA onpaBaan
3aaBuUTeNs, ANeNNAUMOHHbIA cyd r. JluccaboHa cuen, B YaCTHOCTW, BbIPKEHUS «HEMEenbIid»,
«MOTELLHbIN» U «APbliA» OCKOPOUTE/IbHBIMWA N BbIXOAALLMMM 38 paMKN CBOGOAbI BbIPOXKEHUS MHEHWS.
ANennALMOHHbIA Cyf YCTaHOBW/, YTO 3TW BbIP@KEHWUS MOIN ObITb MCTOMKOBaHblI HE TOMbKO Kak
Hanafky Ha nonuTuyeckue B3rnafbl r-Ha CunbBbl PeseHAe, HO M MPUMEHUTENILHO K HEMY JIMYHO.
KOHCTUTYUMOHHBIA Cyf, B CBOKH 0Yepedb, HE Hallen HWKAaKoro HapyLleHWs KOHCTUTYLMOHHbIX
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MPMHUMMNOB B TOM, KakuM 00pa3oM ANennsumoHHbIi Cya  MCTONKOBaN U UCMO/Mb30Bas]
COOTBETCTBYIOLLME CTaTb YTOMOBHOIO KoAeKca 1 3akoHa 0 npecce.

32. Cya 6bin npu3BaH MpoOaHa/IM3MPOBaTb pelleHus CcyaoB  lopTyranuu, B YaCTHOCTM,
AnNennaUMOHHOrO cyaa r. JlnccaboHa, B CBeTe (PaKTOB BCEro fAena, BK/oYas Ny6anKaumio, CTaBLLyH
npeaMeToM Cropa, 1 06CTOSTENLCTBA, NPY KOTOPbIX OHa Gblla Hamm1caHa.

MepBbIM cpean Tex O06CTOATENbCTB ObIIO M3BECTME, OMYOMAMKOBAHHOE B eXeAHEeBHOWN raseTe,
MeHeKepOM KOTOPOW ObiN 3asBUTENb, a TAKXKE B MH(OPM - areHTCTBe, 0 TOM, 4To HapogHas MapTtus
obpaTunacb K r-Hy CunbBe Pe3eHfe ¢ NpocbO0i NPUHATL y4YacTue B BbIOGOPax B rOPOACKOI COBET T.
NuccaboHa.

B cBoeli pefakLMOHHONM CTaTbe, B BMAE peakuuu Ha [aHHOe W3BeCTWe, 3asBWTeNb Bblpas3ui CBOe
MHeHWe OTHOCUTENIbHO NOMMTUYECKNX B3rNSL0B W naeonornn r-Ha Cunbsbl PeseHfe, OTHOcALLeecs,
rnaBHbIM 006pa3oM, K MNOMMTUYECKOW cTpaterum HapogHoi [MapTum npu  Bblbope [aHHOM
KaH4MAATypbl.

33. [laHHas cuTyaLus SIBHO 3aTparvBasa NoUTUYECKYHo AUCKYCCUIO MO BONPOCaM, NpeacTaBsoLLyM
06LLECTBEHHYI0 3HAYMMOCTb, M OTHOCMMAch K TOI ctepe, elle pa3 noauepkHyn Cya, B KOTOPOiA
Nto6ble OrpaHNYeHNs cBOGObI BbIPaXKEHUS MHEHUS JO/MKHbI GbiTb YETKO CHOPMYNPOBAHBI.

34. MNpwr3HaBas, YTo CTaTbA 3asABUTENS U, B YACTHOCTU, BbIPaXKEHWS, KOTOPbIE OH MCMO/b30Bas1, HOCAT
CMOPHbINA XapaKTep, OHU BCE Xe He NpeACTaBNst0T OO0/ HEO60CHOBaHHbIE NIMYHbIE HaNaAKN, TakK Kak
3asBUTENb MOLKPENISET UX 0OBEKTUBHLIMM NOSACHeHMAMMW. Cy B 3TOV CBA3W 06paTWi BHUMaHWeE, YTO
3a4aCTyr0 MonuTMYeckasi BpaHb MepenmBaeTcsl B JINYHYIO Ciepy — TaKOB PUCK MOAUTUKN W
CBOGOAHOrO  06CYXAEHMS  WAEeN, BLICTYMAOWMX rapaHTamy  [emMOKpaTM4eckoro o6LyecTsa.
COOTBETCTBEHHO, 3asBUTE/b BbICKAa3a/l MHEHUE, CHOPMMPOBAHHOE MOMIUTUYECKUMUN YOEXKAEHUAMU T-
Ha CunbBbl Pe3eHfe, KOTOPbI cam perynsipHo BbICTyNan B Npecce B KayecTBe KOMMeHTaTopa. Ecnu
Obl NoJO6HOE MHEHME He MMENo Mof CO60M (HaKTMYECKOM OCHOBbI, OHO MOI/I0 Obl CUMTATHLCA
HEYMEeCTHbIM, HO B CBETE YCTAaHOB/EHHbIX (DaKTOB OHO TaKOBbIM He ABMSETCA. B 3ak/toueHve, cnegyet
OTMETUTb, YTO XYpPHA/IMCTCKasi cBO6OAa [OMYCKaeT OnpefesieHHYI0 CTeMneHb NpeyBe/IMYeHNs N faxe
nposokauun (cm. peweHne “Tparep n O6epwnuk npoTtns Asctpumn” ("Prager and Oberschlic v.
Austria") ot 26 anpenst 1995 roga, Series A, Ne 313, cTp. 19, n. 38).

35. Cya cunTaeT, YTo BbiCKa3aHHbIe I-HOM CW/bBOI Pe3eHfe MHeHWs, KOTopble Oblin 0ny6/IMKOBaHbI
Hapsgy C pefakUMOHHOM CTaTbel, TakKe HOCUAN 031006/1eHHbIA, NPOBOKALMOHHbLIN XapakTep U
BbIXOAW/IN 3a pamKu MPOCTOM MOSEMUKMW, UTO CTW/b CTaTbW 3asaBUTENst Gbl 0OYC/IOBNEH CTUIEM
crateii r-Ha CunbBbl PeseHpe.

[anee, HaneyaTtaB Hapsdy CO CBOel pefaKLMOHHOW CTaTbell MHOrOYMC/IEHHbIE OTPbIBKM U3 HEAABHMX
cTatein r-Ha CunbBbl Pe3eHfe, 3adBUTENb, Byayun B TOT MOMEHT MEHEMKEPOM raseTbl «l1y61mMKo»,
[ECTBOBaN B COOTBETCTBMM C NpaBUIamu XXYPHaSIMCTCKON npodieccumn. Takum 06pa3oM, 3asBUTENb
He TONbKO BbICKA3al CBOE MHEHWE OTHOCUTENIbHO 3TUX CTaTel, HO W MO3BOMWUA YMTaTeNsaM
chopMmMpoBaTb CamMOCTOATENbHOE MHEHME O 4YeN0BEKE, O KOTOPOM FOBOPUIOCH B PeAaKLMOHHOM
cTatbe. Cya npmaaeT orpoMHOe 3HaueHre aHHOMY (PaKTy.

36. COOTBETCTBEHHO MPOTMBOPEYUME BbI3bIBAET HE TO, YTO MO YTBEPXKAEHUAM MpPaBUTE/LCTBA
3a9BUTe/Ib NOHEC MWHMMA/IbHOE Hakas3aHue, a TO, YTO OH BOOOLLE ero rNoHec (CM. BbILLEYMOMAHYTOE
peLueHune "I7Iepcmn,u, npotuB OaHun", cTp. 25, n. 35). MpuBReYeHne XypHaincta K YronoBHOW
OTBETCTBEHHOCTU He OblN0 NPOMOPLUMOHaNbHO MNPecnefyemMoi 3aKOHHOW Lenn, Tak KakK HapyLuano
MHTEPEChI AEMOKPATMYECKOro 06LLecTBa B 06ecneveHnn 1 nogaepXxaHnm cBo60apl NPecchi.



125

37. CnepoBaTenibHO, MMeNo MecTo HapyLueHme ctaTbi 10 KoHBeHL M.
I1. MpumeHeHWe cTaTbn 41 KOHBEHUMN
38. CtaTbs 41 KOHBeHUNN rNacuT:

«Ecnu Cypn 06bsBNSe T, YTO UMEN0o MeCTO HapylleHe KoHBeHLUM nin MpoTOoKONOB K Held,
a BHYyTpeHHee NpaBo BbICOKoi [orosapueatoLieiics CTOPOHbI JOMyCKaeT BO3MOMHOCTb
MMWb YaCTUYHOTO YCTpPaHeHWs MNOCneAcTBWA 3TOro Hapylleuus, Cyg, B cnyuyae
He06X0AMMOCT W, NPUCY>KAAeT CrpaBeAMBYHO KOMMEHCALI0 NOTepPneBLUel CTOPOHEe.

A. Ywepb

39. I'-H Jlonew Tomew pa CunbBa 3asBW, UYTO He TpebyeT KoMMeHcauuMu 3a MNPUYUHEHHbIN
Mopa/ibHbI Bped. OpaHako oH noTpebosan 480 000 MOpPTYrasibCKMX 3CKYAO, BbIMNAAYEHHBLIX MO
npurosopy cyfos [llopTyranmm B KayeCTBe LITpaga, KOMMeHcauuu, BbINJayYeHHoON r-Hy Cunbse
PeseHfe 1 apyrux cyebHbIX N3LEPXKEK.

40. MpaBUTENLCTBO He BO3PaXano MPOTMB BbiMiaTbl YKa3aHHOM CyMMbl B C/lyyae YCTaHOBNEHWS
HapyLeHNst KOHBEHLMN.

41. Cya cuuTaeT pasyMHbIM BbINIaTUTb 3afBUTENI0 BCe YKaszaHHble CyMMbl W, YCTaHOBNEHWE
HapyLLEHMS B HACTOSALLLEM PELLIEHMI, CYMTAET CNpaBe//IMBOIA KOMMNEHcaLMeit MopaibHOro Bpeaa.

B. CyfebHble U34epXKKu

42. 3aaBuTens notpe6osas 258 297 MNOPTYranbCKMX 3CKYAO B KayeCTBe BO3MELLEHWUS AO0POXKHbLIX
pacxofoB W PacxofoB Ha NPOXXMBaHMWe, BblTeKatoLWMX M3 MPUCYTCTBUA COBETHMKA Ha CyLUaHUW B
Ctpacbypre. OH Takke notpeboBas BbiNJaTbl OMPEAENEHHONW CYMMbl B Ka4yecTBe rOHopapa
COBETHWKY, HO ONpefeneHne 3TOM CyMMbl OCTaBWU Ha YCMOTPEHMe Cya.

43. MpaBNTENbCTBO TaKXKe OCTAB/IO 3TOT BOMPOC Ha YCMOTPEHME Cy/a.

44. Cyp cunTaeT pasyMHbIM BO3MELLEHNe BCEX BbllleyKa3aHHbIX pacxofoB. B OoTHOLLeHWUW roHopapa,
CyA N0 06bEKTUBHBLIM MPUYMHAM CUMTAET YMECTHbIM BbINNaTuUTb 3asasuTeto 1500000 nopTyraibCKux

aCcKy/10.

C. MopaTtopHasi NpoLIEHTHas CTaBKa

45. CornacHo wuHdopmauun, Kotopoi pacrnonaraet Cya, NpMMeHMMasi YCTaHOBMIEHHAs 3aKOHOM
NPOoLLeHTHasA cTaBKa B [opTyrannm Ha AeHb NPUHATUA HACTOALLLErO peLleHus cocTaBnseT 7% B rof,.

HA 3TNX OCHOBAHNAX CY 4 EANHOI TIACHO

1. MNocTaHoBNAeT, YTO UMENI0 MecTo HapyLleHue cTaTbi 10 KoHBeHL MK,

2. [NocTaHoBNAeT
(a) 4TO rocyfapcTBO-OTBETUMK [O/DKHO BbIMIATUTL 3aABUTENIO B TeUYeHWe TPeX Moc/eayowmnx
MecALeB, HauMHaa CO [HA, Korja [aHHOe MOCTaHOB/IEHWE OKOHYaTe/lbHO BCTYNMWUT B CUY B
cootBeTcTBMM C n. 2 cratbn 44 KoHeeHumu, 480000 (4yeTblpecTa BOCEMbAECAT ThbICAY)
MOPTYrasibCKUX 3CKYAO B KauyecTBe BO3MeLLEeHUA maTepuanbHoro yulepba m 1758 297 (oguH
MW/ININOH CEMbCOT NATHLAECAT ThICAY ABECTU [EBAHOCTO CEMb) MOPTYra/bCKMUX 3CKYLO B KayecTse
BO3MELLEHNSA CyAebHbIX N3LePXKeK;
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(b) BCE 3TV CYMMbl YBENMYMTbL Ha MPOLEHTHYH CTaBKy B 7% rOfOBbIX, HauMHas C UCTEYEHUS
YKa3aHHOr0 CpoKa ¥ BMIOTb [0 BbINNaThI;

3. lMocTaHoB/SeT, UYTO [aHHOe peLleHWe MNpefCcTaBnsieT COOOM CrpaBef/IMBYHO KOMIMEHcaumo 3a
HaHEeCEeHHbI MOpasibHbIV Bpe[.

CoBepLUEHO Ha (PpaHLYy3CKOM fA3blKe U PacrnpoCTpaHeHO Ha OTKPbITOM C/yLlaHun BO [Bopue npas
yenoseka B CTpacbypre 28 ceHTa6ps 2000 roga.

"eopr Pecc

Mpepncepatens
BuHceHT beprep

CekpeTapb
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KpaTkoe 13noxxeHue fena

AENO "CEHEP NPOTWB TYPLUNIN"
(Sener v. Turkey)

(>xanoba Ne 26680/95)

MocTaHoBNeHWe Cyaa
Crpacbypr, 18 nons 2000 roga

Tema: HaumoHanbHas 6e30MacHOCTb

ACMeKTbl filefia: paakunraHue HeTeprnumocTu

Kputepuii: "Heo6X0AMMOCTb B leMOKpaTUyecKoM obLecTse”

HakasaHve: 3anpeTt/ocy>aeHne yCnoBHO/KOH(UCKaLWSA, TIOPEMHOe 3aK/THoYeHne

PelleHune: HapylleHWe CBOGOAbI BblpaXeHWst MHeHUst (cTaTbst 10 EBponeiickoii KoHBEHUMM O npaBax
Ye/l0BeKa); LWEeCTb ro/I0COB NPOTWB OAHOIO

FOpucamkuma: Esponeiicknin Cyg no npaBam yenoseka: Typuus

OcHoBHble (DaKTbl: 3asBUTE/IbHULA Oblna BRafevuein 1 pefakTopoM exeHefenbHoro xypHana. Cyg
"ocypapcTBeHHO Be3onacHOCTU OTAan NpMKas 0 KOH(UCKaumMmn 23-ero Homepa >KypHana Ha 0CHOBaHMM
TOro, Yto B HeM Oblna ony6/iMKoBaHa CTaTbfl, COAepXKallas CcenapaTUCTCKYtO nponaraHgy. B cratbe
rosopunocs 06 UCTpPebneHMM HaumMm W reHouuge W WCMOMb30Basioch MOHATME "KypaucraH'.
3asBuUTeNbHMLA Oblna NpU3HaHa BUHOBHOW B TakOM MpaBOHapYLLUEeHUN, KaK npornaraHja, HarnpasieHHas
NpoTMB LenocTHocTy MocyfapcTea. OHa 6bi1a owTpadoBaHa 1 NPUroBopeHa K TFHOPEMHOMY 3aK/IHOHEHMIO
CPOKOM Ha LIeCTb MeCALEB YC/MI0BHO, C OTCPOYKOM WCMOSIHEHUS MPUroBopa CPOKOM Ha TpWU Tojg;
YCNOBHBIA NPUroBop A0/HKEH Obln ObITb UCMOMHEH TOMLKO B Cryyae, eCnu 3asBuTe/lbHUUA Oblia Obl
MpW3HaHa BUHOBHON B fanbHeliLLeM npejHamepeHHOM MpaBoHapyLUeHNW, COBEPLUEHHOM €0 B KauecTse
pepakTopa.

PeLueHo:
HaunoHanbHasn 6e3onacHOCTb

Mmeno MecTo BMeLLATeNbCTBO B MPaBO 3asiBUTE/bHULbI HA CBOGOAY BbIPAXKEHWUS MHeHMs. [aHHoe
BMeLLATeNbCTBO 6bl0 MpeAnMcaHo 3aKOHOM W MPEecnefioBasio 3aKOHHYIO Lefb, a MMEHHO 3aliuTy
HaLMOHa/IbHOM 6€30MacHOCTM U 06LLECTBEHHOIO NOPsAKA.

CB060fa BblpaXXeHUA MHEHWUS MPeLCcTaBnseT co60iM OfHY M3 HEOOXOAMMbIX OCHOB [LEMOKPaTUYeCKOro
obuectBa. byayum npegMeToM OrpaHUYeHuWin, cornacHo n. 2 ctatbu 10, cBO60AA BbIPXKEHUS MHEHWS
pacnpoCcTpaHAeTCs M Ha WH(OPMaLMIO U UAen, KOTOpble OCKOPOMAHT, LUOKUPYKOT UM 6eCnoKosT.
VcknoyeHns B OTHOLLEHUI CBOBOAbI BbIPXKEHWUA MHEHUA LO/MKHbI Y3KO TO/IKOBATLCH, @ HEOOXOAMMOCTb
NtOBbIX OrpaHUYeHUin foMKHa ObITb YoeanTebHO onpefeneHa. "HeobxoamMMocTb" B Npeenax 3HaueHns
n.2 crateu 10 nogpa3symeBaeT CyLLECTBOBaHME OCTPON O6LLECTBEHHOM MNOTpe6HOCTU. Cyn [LOMKEH
YCTaHOBUTb, ObIIO /1M BMELIATENbCTBO NPOMOPLMOHA/IbHBIM NPEecefyemMoi 3akOHHONW Lenu, 1 6ban nn
MPUYMHbLI, NpuBeAeHHble MpaBUTENbCTBOM, YMECTHLIMUA M A0CTATOYHbIMWU. OpraHbl rocyAapCTBeHHOM
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BNacTh AOJ/KHbI AOKa3aTb, YTO OHU NPUMEHWUNN CTaHAaPTbl B COOTBETCTBUN CO cTatbeil 10, OCHOBbIBasCb
HenocpeacTBeHHO Ha I'Ipl/leM!'IeM0|7| OLleHKe 06CTOATENLCTB hena.

OnpoBepraemoe BMeLLATe/IbCTBO JO/HKHO pacCMaTpuBaTbCA B KOHTEKCTE HGO6XO,CI,VIMOI7I ponn npeccol B
obecreyeHnn [O/MHKHOIo (*)yHKLl'I/IOHI/IpOBaHI/IFI NOMNTUYECKOM fleMoKpaTun. Ha npeccy BO3/10XKeHa MUccus
nepefaBatb I/IHCpOpMaLI,I/I}O nnn naen ana oceeweHna noanTUYeCcKnx npo6neM, B TOM 4ucne n CnopHbIX,
n 06LLI,8CTBO MMEET MNpPaBo Nnoayyarb UX.

Cratbs 10 (n.2) gonyckaeT BeCbMa OrpaH1YeHHbIe PaMKU st OFPaHUYEHWIA B OTHOLLEHWMN NOIUTUYECKIMX
BbICTYN/IEHWA WMAM  [UCKYCCUM MO BOMPOCaM OOLLIECTBEHHOM 3HauYMMoCTW. [pefenbl AONYCTUMOVA
KPUTVUKN 6ofee LIMPOKN B OTHOLLEHUM NPaBUTENbCTBA, YeM B OTHOLUEHWM YaCTHbIX UL WU [axke
NONNTUYECKUX AesTeneid.  [eiAcTBMS, a TakkKe OLMOKU NPaBUTENbCTBA A0/MKHbI OblTb 0GHEKTOM
MPUCTaNbHOTO BHUMaHWSI CO CTOPOHbI 06LIecTBa. [NaBEHCTBYOLLAs MO3NLIMS MPaBUTENbCTBA A0/MKHA
YAEPXKNBATb €ro Y/IeHOB OT TOro, YTo6bl MpU6erath K YroioBHOMY MPec/efoBaHWU0, 0COGEHHO B TeX
cnyyvasx, Korga AOCTYMNHbI Apyrve CpefcTBa [/ OTBETa Ha He060CHOBAHHbIE HANAAEHUs U KPUTUKY CO
CTOPOHbI €ro NPOTUBHMKOB. OfHAKO, B KOMMETEHLMI FOCYAapCTBEHHbIX BNACTel 0CTaeTCs BO3MOXKHOCTb
MPUHATAS Mep, AaXe Ha YPOBHE YrofOBHOrO 3aKOHOAATENbCTBA, LIE/bl0 KOTOPbIX SBNSETCA afeKBaTHOe
pearypoBaHMe Ha MoAo6Hble BbICKA3blBaHWS. B cnydae, €cnM Takve BbICKa3blBaHUsS SBMAIOTCA
NOACTPEKATENbCTBOM K HAcWUMMI0 B OTHOLUEHWM YacTHOrO /LA, AO/MKHOCTHOTO NuUa WM 4acTu
HaceneHusl, rocyapCTBeHHble BAcTX MOMb3ylOTCA 0GO0Mee LUMPOKO CBOGOAOW YCMOTPEHUS npu
PAcCMOTPEHMM BONPOCa 0 HE06XOAMMOCTMN BMELLIATENNbCTBA B CBOGO/Y BbIPaXKEHUS MHEHMS.

MponaraHia HeTepnMMOoCTKU
Mo aTomy nosoay Cyp 3aaBUN cneaytoLLee:

«CornacHo n. 2 cTatTb 10, "0653aHHOCTM U OTBETCTBEHHOCTHL", KOTOPbLIMY
conposo>kfaeTca ocywecTsneHne CMW npaBa Ha CBOOGOAY BbIPa>KEHUS MHEHUS,
0bpeTalT 0c0060e 3HAYeHWEe B HaMPAXKEHHbIX W KOHMAMKTHbIX cuTyauuax. Ocobyto
OCTOPOXKHOCTb CriegyeT cobnogaTb Npu nyonukauum MHEHWR, KOTOpble CcoAep>kaT
MOACTPEKATENbCTBO K HACUAMIO, Hanpas/leHHOMY MPOTWB rocyfapcTsa, C TeM, YTO6bl
CMW He cTaim CcpefcTBOM AN pas3>KuraHus Po3HU UM HeTepnMMOCTM K nponaraHabl
Hacuma. B TO >Ke Bpems, ecim nofo6Hble B3rnfdbl He nofnafalT Mo YyKasaHHble
KaTeropuu, pgorosapusatowiyecs [ocyfjapcTBa He MOryT, no4 BUAOM 3aWUThI
TeppuTOpUaIbHON LENOCTHOCTU UM HaLMOHaIbHOW 6e30MacHOCTU, UK NPefoTBpaLleHNs
NPecTynneHnin  umm  6GecnopsgkoB, OrpaHMuMBaTbL NPaBO  OOLWECTBEHHOCTU  OblThb
NHOpPMUpPOBaHHO 06 3TuUX B3rnsagax MyTeM BO3/I0XKEHWUS  Yrof0BHO-NPaBOBOWA
O0TBETCTBEHHOCTU HAa CMW» (. 42).

Cyp 0OTMETUN, YTO ONpoBepraemas CTaTbs, ONy6/IMKOBaHHas B XypHase 3asBUTeNbHULI, Bblna HanMcaHa
WHTEN/INTEHTOM, KOTOPbIA BbIpasi CBOW B3rNsabl MO MOBOAY KypACKO mnpo6nembl. OH NpUBOAMA
[0BOAblI B MOMb3y PELLEeHVs Mpo6ieMbl MUPHBIMU CPeACTBaMM, COXanes O MposnvBaemoli Kposu. OH
TaKXe BblpaXas CBOe HeoA06peHWe BCEM MPOSIBMEHWAM LUOBMHW3MA, BK/KOYas LUOBMHM3M MO
OTHOLLEHWIO U K KypAaMm, 1 K TypKam.

CTtatbd He COAepPXWUT NOMbITOK BOCXBA/IEHUA HacuivMa WAKM NOACTpeKaTenscTsa K Hemy. Cyn panee
OTMETWA, YTO 3asBUTENbHULA Oblna MpU3HaHa BMHOBHOW He B MOACTPEKATeNbCTBE K HEHABMCTU WA
BOOPY>KEHHOMY COMPOTMBNEHWIO, a B CEnapaTUCTCKOM nponaraHge, C WCMNOMb30BaHWEM MOHATUSA
"KypaucTaH". BHyTpurocyaapcTBeHHble BNacTU He npugany AOCTaTOMHOro Beca npasy 06uecTBa 6biTb
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NH(OPMUPOBaHHbLIM O Pa3NNYHbIX NEPCneKT!Bax CUTyauUun Ha Kro-BocToke TypLun, BHe 3aBUCMMOCTY
OT TOr0, HAaCKO/IbKO FOPbKMMU 3TV NEPCNEKTUBLI MOTYT ObITb AN151 HUX.
TropemHoe 3aKto4veHne

HecmoTps Ha TO, 4TO 3asBUTENbHMLA Obla OCYXKAEHA YCMOBHO, TEM HE MEeHee, OHa CTONKHYNachb C
YrpOo30ii TAXKKOI0 HakasaHWs:
«YC/IOBHOE HakasaHue MMeNno 3PekT orpaHnyeHns paboTbl 3a9BUTENbHULbI B KayecTBe
pefaKkTopa M COKpalleHue ee BO3MOXKHOCTEW NPeacTaBNAdTb OOLLECTBEHHble B3rNAabl,
NPUCY TCTBYIOLWMe B O6LLECTBEHHBIX AWUCKYCCUSX, Ybe CYLLECTBOBAHWE HENb3f OTPULATbLY
(n. 46).

Cyq 3aKMtoumnn, 4TO OCYXXAeHWe 3asBUTENbHULBI GbIN0 Mepold, HeMponopLMOHanbLHOM MpecneayembiM
LLensiM, 1 No3TOMY He SBNSeTCS He06X0AVMMbIM B IEMOKPATUUYECKOM 06LLIECTBE.
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JOENO "CEHEP MPOTUB TYPLUWNN"
(Sener v. Turkey)
(>xanoba Ne 26680/95)

MoctaHoBNeHWe Cyna
Crtpacbypr, 18 nons 2000 roga

3T0 pelleHne NOANEXUT pefakUMOHHOM MpoBepke nepes TeMm, Kak OyaeT BOCMPOM3BELEHO B
3aK/MUNTENIbHON thopMme.

Mo peny "CeHep npoTtms Typummn" EBponeiticknii Cya no npasam 4enoeka (TpeTbs Cekums),
3acefast Manatoid, B cCOCTaB KOTOPOW BOLLW CriefytoLme Cyab:

r-H [xx.-IN. Kocta, MNpeacegaTens,

r-H B.®ypmaH,

r-H . Kypwuc,

r-a ®. THONbKeH3,

r-xa X.C. NpeiiBa,

r-H K. Tpaiis,

r-H @. MéNbKIOKNIO, crneuuanbHbIii Cyabs,

nr-xa C. Jonne, CekpeTapb Cekuuu,
Mocne TainHoro coselaHus 27 ntoHs 2000 roaa,

BbiHec cnepytolee NocTaHOBNEHWE, NMPUHATOE B 3TOT AEHb.

MPOLIEAYPA

1. Oeno 6bino nepegaHo B Cypa Esponeiickoin Komuccmein no Mpasam Yenoseka ("Komwmccus™) 11
ceHTs6ps 1999 roga. [eno 66110 Ha4yaTo nocne NpuHATUA Komuccueld 3aseneHuns (Ne 26680/95) npoTus
Pecny6nmnky Typuus, KOTopoe Obl10 NOAAHO B COOTBETCTBUM CO CTaTbel 25 [eicTBOBaBLUEN Torja
pefakuun KOHBEHUMM O 3awuTe MnpaB U OCHOBHbIX €BO60A Yenoeka (“'KOHBeHUMA™) rpaxaaHKoM
Typumm r-xoi MennH CeHep ("3asBuTensHuLa™) 7 mapta 1995 roja.

2. NHTepechbl 3asBuTeNnbHULBI B Cyfe npeactasnsn r-H Kamun TekuH Cropek - afiBOKaT, MPaKTUKYHOLLMiA
B Ctambyne (Typuus). Mpasutenscteo Typumm ("TpaBUTENLCTBO™) HE HA3HAYMIO YMOSHOMOYEHHOrO,
KOTOpbI 6bl NpeacTaBnan MpaBnUTeNbCTBO Ha cnyLwaHusax B Cyge.

3. 3anpoc, HanpasneHHbIn Komunceuein B Cya, Kacascs AeNCTBYOLWMX Torga ctatein 47 n 48 KoHeeHUMU,
1 TpeboBasl peLleHns B OTHOLLEHM HECKO/IbKMX Xanob 3asaBUTE/IbHULLbI:
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- 4TO, B COOTBETCTBMM CO cTaTbeil 10 KOHBEHLUMN, O6BUHUTEbHBIA NPUITOBOP B OTHOLLEHUN Hee SBUCS
He0b0CHOBaHHbLIM BMeLLATEIbCTBOM B €e NPaBo Ha CBOOOAY BbIPaXKEHUS MHEHUS;

- YTO, B COOTBETCTBMM CO CTaTbeil 18 KOHBEHUMM, OrpaHuYeHus, KOTopble Obli NMPUMEHEHbI K
OCYLLIECTB/IEHMIO 3TOr0 Mnpasa, NMPOTUBOPEUUIN 3aKOHHBLIM LIeNsiIM, OrOBOPEHHbLIM B cTaTbe M. 2 CT. 10
KoHBeHLMK; a TaKkxke

- YTO, B COOTBETCTBUM CO cTaTbeil 6 KoHBeHUMKM, CTambynbekunin MocygapcTBeHHbIn Cyp besonacHocTu, B
KOTOPOM NPOMCXOANN0 pa3bmpaTenbCTBO ee feNa, He bl He3aBUCKMbIM U BeCrpUCTPaCcTHBIM.

4. [Oeno 3aaBuTeNbHULbI 6bIN0 HanpaeneHo B TpeTbto Cekuumto (8 1 Mpasuna 52 PernameHTa Cyaa). B
pamkax aToii Cekuwmm, cocTaB ManaTbl, KOTOpas fO/HKHa Oblna paccMatpuBaTb geno (n. 1 ctatbn 27
KoHBeHUMKN) Bbln TaknM, Kak 310 npegycmoTpeHo § 1 lMpasuna 26 PernameHTa Cypa. FocnogvH Pusa
TiopmeH, cyfibsi, U36paHHbI CO CTOPOHbI Typuun, Bbien 13 npouecca no atomy geny (Mpasuno 28).
CoOTBETCTBEHHO, Ha ero Mecto [MpaBUTENbCTBO Ha3Hauuno rocrnoguvHa ®uas [ENbKIOKI  Kak
CreuvanbHOro Cyabto 418 pacCMOTPEeHUS JaHHOTO Aena, M36paHHOro co CTopoHbl Typuuu (M. 2 cTatbm 27
KoHseHuuun 1 § 1 MNpasuna 29).

5. Mocne coBellaHns co cTopoHamu, Cyf peLlns, YTo He 6blo HEO6XOAMMOCTY NMPOBOANTL CNYLUAHNS.
Kaxas U3 CTOPOH Nnojasia CBoV MEMOPaHAYMbl.

PAKTDI
I. O6cToATENLCTBA Aena
A. CTaTbsl B eXeHefje/IbHOM ypHaste " Xabepae Vopympa Mepcek' (Haberde Yorumda Gercek)

6. B T0 Bpems 3aaBUTe/bHULA Gbla BNafeNMLei 1 pefjakTopoM eXeHe/eNbHOro XypHasa Nnof HassaHeMm
"Xabepae VMopympaa Mepcek” (Haberde Yorumda Gercek) (“INpaBaa HoBoCTel M KOoMMeHTapueB"; The
Truth of News and Comments), n3gasaemoro B Ctamoyrne.

7. 5 ceHTs6ps 1993 roga Ctambynbckuin Cyg MocygapcTBeHHOM be3onacHOCTM M3fan NoCTaHOB/EHME O
KOH(MCKauMn [BafuaTb TPeTbero HoMepa >XypHania, AaTupoBaHHOro 4 ceHTabps 1993 roga, Ha TOM
OCHOBaHMK, YTO B CTaTbe Mog HasaHuem "Aydin Itirafi”, ony6/MKoBaHHON B XXypHase, cogepXkanacb
cenapatucTckas nponaradga. B ctaTbe roBOpuioCh CrefytoLLee:

<MMepeBoA ¢ TypeLKoro>

"Ha Hawmx rnasax npoucxoauT MaccoBoe MCTpebneHve Hauuu. Ha Hawwmx rnasax
NPOUCXOAMT TeHOUMA B Takux MacliTabax, 4To He OyaeT OLNOKON Ha3BaTb 3TO SABMEHNE
becnpeueneHTHbIM. CTUCHYTbIE LLECTEPHAMY IPA3HONA BOWHbI, Mbl CTOHEM. Mbl 3HaeM, YTO
Mbl JO/MKHbI BbIPA3MTh CBOM NPOTECT MPOTUB BOVHbI, HO BMECTO TOr0, YTOObI BbINIECHY Tb
CBOW THEB W paspylnTb 3TW LECTEPHU, Mbl CTOHEM. Mbl TOAbKO NpuuMTaeM. Mol
MblITaeMCc CNaBOCNOBATL CMepPTb B rpoboBOM MonyaHuu. CTpax NPOHUKAeT B Haluu
KOMHaTbl BMECTE C LLUENOTOM BeTpa U LUeNecToM MNCTheB. [yla y Hac yXoauT B NATKW.
MbI ciaemca rocyaapcTBy U NpocnaBnsgeM CMepTb, OXBaYeHHble CTPaxoM CMepTW.

BHe3anHo Mbl CTaHOBUMCS KOH(MKTHBIMA - 1 BO BPEMS HALIMX NMXOPALOYHbIX MPEHMNA, U
Torga, Korga mMbl NPOCTO MbeM FOPSYNiA Yaii Nof NPoxXnagHbIM BeTEPKOM KOHAMLMOHEpa.
Mbl TOBOPMM O MNpaBe Hauun Ha camoonpefeneHne. Mbl FOBOPUM O TOM, YTO He [JONMKHO
OblTb HUKaKWX NPENsSTCTBUA OCYLLeCTBNEHUIO 3TOro npaea. Mbl NbITAeMcsi 06BACHNT,
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4TO NpU3HaHUE KYpPACKOro Hapoga v ero KynbTypbl - 3T0 Ba>KHbINA wwar. MNpuymHa BoWHbI Ha
Bam>kHem BOCTOKe - aMepuKaHCKwii uMnepuanmMsam, ¥ Mbl JymMaeM, 4YTO €civ Mbl
[eNCTBUTENBHO XOTUM ObITb H0AbMU, HAM HEOOXOAMMO BbICTYNUTb NPOTMUB 3TOW BOMHbI.
B 3TOT MOMeHT 60mMOAT Hamasckue ropbl, TeHAtopek, Hypxak u MHoOrve gpyrve mecTa.
KypaucTaH nbinaeT. "eHoums HaHOCUT HOBble yAapbl. Ha HalwmnxX LBeTHbLIX TeneakpaHax Mbl
BUAMM y>Kacbl B BoCHUN.

BHe3anHo Hac nepenonHseT THeB, M Mbl BCTaeM Ha 3aluTy npas yenoBeka. B Hypxakckux
ropax NpPUMeHAETCA XMMUYECKOe opy>Kue. BoeHHble BracTn 06eLlatoT "He OCTaBUTh KaMHS
Ha KaMHe". BbICKa3aHHOe MMV HaMepeHne UCTPEOUTDL LEeNyr HalLMio 3XOM 3BYYMT B HaLUKX
ywax. "Onepauumn 6yLyT NPOBOANTLCA He TOMLKO Ha HOro-BOCTOKe, HO Tak>Ke U Ha 3anage.
3TO0 OTHOCMTCA K TeM, KTO NnomoraeT TeppopucTam”, - [ob6aBnseT OAMH U3 BOEHHbIX
aBTOPUTETOB, - 1, KOHEYHO >KE, OH He NMPeMUHeT YAOCTOBEPUTHLCH, YTO 3Ta NHopMaLms
powna ao npeccol. M 3gecb Mbl 3a6biBaeM, YTO, NO HALLKM COGCTBEHHLIM CNOBaM, rpssHas
BOMHA He MO>KET 3aKOHUMTbLCA HUYEM [LPYrM, KpoMe Kak nopakeHueM. Mbl [Takoke]
3abblBaeM aKkCcuoMy, YTO €AWHCTBEHHbIA CNoco6 NPOTMBOCTOATL BOMHE - 3TO HayaTb
cnpaseAnuByto BOVHY. Mbl XOTUM 3a6bITb 3T0. [Nagatolias Ha TeHAopek 60mba B3pbIBaeTCA
M B Hawmx cepguax. "Kak >kanb, - roBOpUT KTO-TO M3 Hac. - 3a4eM NponnBaThb CTO/bKO
KpoBu? PasBe KypAckas ¥ Typeukas Hauuu - He 6paTbsa?" M OH HAYMHAeT roBOPUTb Kak
06bI4HO.

Ka>keTcs, Mbl >KJan 3TOro BCe BPeMs,, HO He 3Ha/m Apyr apyra. Ka>kablid U3 Hac rosopuT
0 Halllem CcTpaxe, - Tak, Kak 6yATO Mbl BEJeM pedb 0 pasHbiX Bewax. Mbl O4eHb 3a60TUMCS
0 TOM, YTO06bI 6e3ynpeyHo Cny>KUTb apMelicKomy oduuepy. Mbl eAMHOAYLLIHbI B TOM, YTO
HUKOTA He 0f06PANM TYPELKWUiA LLOBUHU3M, HO HE MOXKEM OJ06pPATb Tak>Ke WU KypACKuiA
LUOBMHU3M. MbI 3aKpbIBaeM rnasa Ha TOT (pakT, YTO YrHeTeHHasd Hauus He MOXKET ObITb
LWOBMHUCTCKOW. Mbl  6eCcCTbIAHO MpOnoBefyeM HeOoO6XOAMMOCTbL MOMbITOK  MUPHOTO
YperynmpoBaHusi KypAckoin npobnemMbl U 06Cy>Kaem, Kakum Morio 6bl ObITh peLleHve. Mbl
HaNoMHAEM CTpPaHULbl HALINX Fra3eT />XKMBbIMW HOBOCTSAMU O Habere TeppopuCcTOB Ha NiaTo
CIOH/I03 1 NOAPOBHOCTAMM O TOM, KaK OHU YOMBa/IM MKEHLMH W AeTeid. 3abbiBas 0 hakTe,
4YTO OOLECTBO B LENOM HWYEro He 3HaeT O OpuduHre, NPOBELEHHOM C MPECCOi, Mbl
[EMOKPaTUYHO OOBACHSIEM B HalMX raseTax, YTO KypACKMe W TYypelkue rpa>kjaHe B
TeyeHne CTONETUA XKW BMECTE Kak 6paThbs, U YTO Le/lb TEPPOPUCTOB COCTOUT B TOM,
4TOObl MOAOPBAaTbL MX OpPaTCTBO. M Mbl MPUHMXKAEM MO3ULMI0 KYPACKUX KPECTbAH B
OTHOLUEHUY HAYaTOro MMM MapLua csobogbl. Mbl - UHTENIMIEHTbI. Mbl HE CBEPHEM C Ny TH
AeMokpaTun. Ho passe KTO-mbo Korga-nnbo ymupan oTo mKu? Mbl Tak>ke 6epeM 3a
npasuno cny>keHue rocyfapcTsy. Mbl cuuTaem ngei raynbiMiu. 3a MHOTMe rofbl KONaHus B
KHU>KKAX Mbl CTaNM 0T/IMYATbCA OT HUX. TAKOBO HaLLe Npu3HaHue.

Mbl raynbl."
B. Mpouecc NpoTuB 3aABUTENbHNLLbI
1. O6BMHEHNS NPOTMB 3asABUTENbHULbI
8. B 00BUHWTENBHOM aKTe, AaTUpoBaHHOM 29 ceHTA6pa 1993 roga, Mpokypop Crtambynsckoro Cyaa

MocypapcTBeHHolM BesonacHoctn (Istanbul Devlet Gilvenlik Mahkemesi) 06BUHWMA 3asBUTE/IbHULY B
nponaraHje, HanpaBneHHOW MPOTUB LENOCTHOCTK FocyaapcTBa, NyTeM My6/AMKaLUMK BbiLLEYNOMSHYTON
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cratb. OOGBMHEHWA nNpeabsABNeHbl B COOTBETCTBUM C pasgenoMm 8 3akoHa "O npefoTspalleHun
Teppopusma” (ganee "3akoH 1991 roga” (“the 1991 Act™), cm. naparpad 18 Hmxe).

2. CnywaHusa B Ctambynbckom Cyae MocyaapcTBeHHOM BesonacHoOCTu

9. Bo Bpemsi npouecca B Crtambynbckom Cypge [ocyaapcTBeHHOM besonacHOCTM 3asBUTE/bHMLA
oTpuuana npeabsaB/ieHHbIE el 06BMHeHUA. OHa yTBepXana, YTo CTaTb He COLEPXMWT CenapaTuCTCKOM
nponaraHabl. OHa 3asBWNa, YTO Le/IbI0 BO30Y>XKAEHNA Yro/IOBHOrO Aena MpoTVB Hee Kak Bragenvupbl v
OTBETCTBEHHOIO pejakTopa OblN0 HaNoXeHWe HakKasaHWs Ha >XYpHasi, MOCKO/bKY aBTOp OCrapvBaemol
cTaTby, Ybs (hoTorpadms 6bina ony6aMKoBaHa BMECTE CO CTaTbel, HUKOMM 06pa3oM He npeciefoBasics.
3adBuTenbHMLUA ccbinanach Ha Ctatblo 10 KOHBEHUMM O npaBax M OCHOBHbIX CBOOOAAX 4esnoBeka W
BO3paXkasa, YTo yacTb 8 "3akoHa 1991 roga" orpaHuuvBana ee Npaso Ha CBOOOLY BbIPaXKEHUA MHEHUS,
Tem cambIM MPoTMBOpeYa Kak KoHcTUTyumm Typuun, Tak 1 KoHBeHLMN.

3. OcyaeHue 3aaBUTENbHULbI

10. PeweHunem oT 5 mtona 1994 roga Ctambynbckuii Cya FocyaapcTBeHHOM Be3onacHOCTM B COCTaBe
TpexX Cyfeil, B UMCNO KOTOPbIX BXOAW/I W BOEHHbIA CyfAbs, MPWU3HaN 3asBUTE/IbHULY BMHOBHON B
npecTynaeHuu, npeLycMoTpeHHOM pa3genom 8 81 "3akoHa 1991 roga”. Cyn NnpuroBopus 3asBuUTeNbHULY
K THOPEMHOMY 3aK/HOYEHMIO CPOKOM Ha LecTb MecaueB 1 wrpady B 50,000,000 Typeukunx nnp ("TRL™),
KOTOpbIA [O/MKEeH 6bln ObITb BbiNAayYeH B (HOpPME AECATU eXeMeCAYHbIX B3HOCOB. Cyf Takxe OThan
pacnopshkeHne 0 KOH(UcKaLuy nyoamKaLum, HapyLUatoLLEein 3aKoH.

11. B MOTMBMPOBOYHOI YacTu pewweHns Cyf NOCTaHOBW/I, 4TO B OCMapMBaeMOl CTaTbe OnpefeneHHas
yacTb Tepputopun Typumn 6blia yrnomsaHyTa Kak "KypauctaH"; yTBepXAanoch, UTO NIOAN, XUBYLLME
Tam, - KYPACKME TpakaaHe, uYTo KYPACKYK Hauuio XOTAT UCTPebuTb, YTO MMen MeCTO FeHoumA, 4To
TeppuTopusa, onpefeneHHas Kak "Kypauctan", nopgsepranacb 60M6apAuvpoBKamM Y MUCMOJIb30BaHUIO
XUMUYECKOTO OpyXua W ropena. Ha 3Ttom ocHoBaHWM Cyph nocyutan, YTO CTaTba B LEOM
nponaraHAMpyeT cenapaTu3M B OTHOLLEHUW [TocyJapcTBa.

4. Anennauusa 3anaBUTeNbHULBI

12. 3asBuTenbHMLA 06XanoBasa 06BMHUTENbHBIA NPUroBOp B OTHOLWIEHUM Hee. 30 HoA6ps 1994 ropa
KaccaynoHHbli Cyf OTKasasl B YAOBMETBOPEHWUM anennsaummn 3asaBuTeNlbHULbI, MOAAEPXKAB OLEHKY
[0Ka3aTesIbCTB Mo geny, AaHHyto Ctambynbckum Cyfom FocyaapcTBeHHOM Be30nacHOCTW U BbIABUHYThIE
MM OCHOBAHWA [1F OTK/MIOHEHMA 3alUMTbl 3adBUTENbHUUBI. 2 AHBaps 1995 ropga 3assuTeNbHULA Oblna
O3HaKoM/eHa ¢ peweHnem Cypa.

5. lanbHenLne cobbITUSA

13. B COOTBETCTBMM C U3MEHEHMSIMU, BHECEHHBIMU 3aKOHOM Ne 4126 oT 27 okTa6pa 1995 roga B "3akoH
1991 roga" (cm. nyHKT 19 Hwmxe), Ctambynbckmin Cypn MocygapcTBeHHOM Be3onacHOCTW, B pamMKax
CBOEV KOMMETEHLMM, MOBTOPHO pacCMOTPEN AeN0 3asBUTeNbHULGI NO CyLlecTBy. 8 mapTa 1996 roga cyf
BbIHEC TOT >KE€ MPUIroBOP B OTHOLLUEHUN 3aABUTENbHULILI. 3adBUTENIbHULA NOAaNa anennsaumio.

14. 10 woHs 1997 roga KaccaunoHHbin Cya  aHHYnMpoBan pelueHne oT 8 mapTta 1996 roga Ha TOM
OoCHoBaHuK, 4To Crtambynbckuin Cypn [ocyaapcTBeHHOM — Be30nacHOCTM He 3aMeHWn THOPeMHOoe
3aK/I0YeHNe 3as8BUTENbHLLE LUITPAgOM.
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15. 25 ceHTa6psa 1997 roga Ctambynbckuini Cya FocyfapCTBEHHON Be30nacHOCTU peLlnsi OTCPOUnTb
NCMNOMTHEHNE OKOHYaTe/IbHOro NPUroeopa, B COOTBETCTBUM C pasfenom 1 3akoHa Ne4304 ot 14 nions 1997
roga. Cyp pewimn, Ha OCHOBaHWW pasfena 2 TOro e 3akoHa, BPEMEHHO MPeKpaTuUTb YrosioBHOe
npecnefoBaHve B OTHOLUEHMM 3adABUTENIbHULbLI W WCMONHUTL MNPUIOBOP B TOM Clyyae, ecnu
3aABUTeNbHMLA OYAEeT OCYX/eHa B Aa/lbHENLLIEM 3a YMbILLI/IEHHOE MPaBOHaPYLLEHWE, 3aHUMas [O/MKHOCTb
peaakTopa, B TeYeHMe Tpex /IeT C MOMeHTa BbIHECEHMSA HACTOSALLLEro NPUrosopa.

6. Ocy>eHune aBTopa

16. 17 Hos6pa 1995 roga Ctambynbckuii Cypa TocyapCTBEHHON Be30nacHOCTM TakKe Npu3Hai aBTopa
ocrnapuBaemoii cTaTby, IpxaHa ATyHa, BUHOBHbLIM B NPECTYNeHUN, NPeaycMOTPeHHOM pa3genom 8 § 1
«3akoHa 1991 roga». Cya NpUrosopws ero K THOPEMHOMY 3aK/HOYeHM0 CPOKoM Ha 1 rog, 1 mecauy u 10
AHel, a Takke K Wwrpady Ha cymmy 111,111,110 Typeukux nmp. OfHaKO Cyf BbIHEC MPUrOBOP aBTOPY
YC/I0BHO, MPWHAMasA BO BHMMaHWE ero XopoLlee noBeAeHVe B MPOLLIOM, BEPOATHOCTb TOr0, YTO OH He
COBEPLUMT NPECTYN/EHNS B fa/bHENLLEM, a TaKXKe TOT (PaKT, YTO OH He OblN PeLMaANBUCTOM.

1. MpnmMmeHMMOe HauMoHa/IbHOEe 3aKOHO4ATEe/IbCTBO

17. MonHoe onmcaHmne COOTBETCTBYIOLLENO HALMOHa/IbHOTO NpaBa MOXEeT ObiTb HaleHO B peLleHun Mo
peny "Ctropek (Nel) npotus Typumumn" (Surek (No. 1) v. Turkey), ([GC], Ne 26682/95, n. 23-36, ECHR
1999-1V)).

A. 3aKoHOAaTeNbCTBO 0 NPeAOTBPALLEHNN Teppopu3mMa

18. Cratba 8 3akoHa «O npepoTBpalleHnn Teppopuama» (3akoH No 3713 ot 12 anpens 1991 ropa)
npegycMaTpuBaeT MPecTynieHWe B BWUAe HapyLUeHWs TeppuTopuanbHOM LENnocTHOCTU Pecny6nnku
Typumst AM HeAeNMMOro efMHCTBA Hauuy MyTeM MUCbMEHHOM M YCTHOW nponaraHfbl, MUTWHIOB,
CObpaHniA 1 [eMOHCTpaUMiA, BHe 3aBUCUMOCTU OT MCMOJ/b3yeMbIX METOAOB U HaMepeHWiA. J1iob6oe nnuo,
BOB/IeYEHHOEe B NOJO6HYIO AeATe/IbHOCTb, MOXKET BGbITb NPUIOBOPEHO K 3aK/IKOUEHUIO UK LWTpady, YTo B
HacTosILLLee BPEMS MOXET COCTaB/IATh A4 pefakTopa NevaTHbIX U3aHuin nuweHne cBobobl CPOKOM Ao 2
net n wtpad 4O TPEXCOT MUNIMOHOB TYPELKUX Inp.

19. 3akoH Ne 4126 ot 27 oktabps 1995 roga BHec B 3akoH "O npefoTspalleHUMn Teppopusama’
N3MeHeHve, NpefnucbIBatoLLee MOBTOPHOE PacCMOTPeHWe fen ML, OCYXKAEHHbIX B COOTBETCTBUM C
BblLLEYNOMAHYTbIM pasgenom 8. B 3akoHe orosapviBaiacb BO3MOXHOCTb 3aMeHbl JIMLLIEHNA CBOOOLbI
ApYyrMMuM BugamMn HakasaHus. B cootseTctBmm ¢ 3akoHOM Ne 4304 ot 14 asrycrta 1997 roga, pefakropsl,
OCYX[JeHHble 0 12 wona 1997 rofa 3a NpecTynieHvs, nNpegycMOTpeHHble pasgeniom 8, nosgHee
NoyyYnIn NpaBo Ha U3MEHEHWe HaKa3aHUs Ha YC/I0BHOE OCYX[EeHWe CPOKOM A0 TpeX NeT, Mpu yCnoBuw,
YTO OHY B [Ja/ibHENLLEM He COBEPLUAT HUKaKMX NPaBoOHapyLUEHWUIA.

B. Cyabl TocyaapcTBeHHOM BezonacHocTH

20. Ctatba 138 KoHCTUTYUMM TPebyeT OT cyfeit 6ecnpucTpacTHOro UCNoNHeHus nx 0b6s3aHHocTel. Cyabl
"ocypapCcTBeHHON BesonacHOCTW Obinv CO3f4aHbl B COOTBETCTBUM CO CTaTbeil 143 KoHCTUTyummn ans
pacCMOTPEHMSt Aen O MpaBOHApPYLUEHMAX, HarnpaBieHHbIX "MPOTMB TEpPUTOPUANIbHON LIENOCTHOCTY
ocypapcTBa, WM HEAENMMOro eAMHCTBA Hauuu, WM NPOTUB CBOGOLHON AEMOKPATMYECKON CUCTEMbI
npaBneHns, a Takke NpaBoHapyLUeHWI, HEMNOCPeACTBEHHO 3aTparMBatoLLX BHYTPEHHIOK UM BHELUHIOK
6e3onacHocTb "ocyaapcTea”.
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21. CornacHo pasgenam 5 1 6 3akoHa Ne 2845 o cosgaHuy Cyaa MocygapcTBeHHOW besonacHOCTU 1 ero
npoLeccyasbHbIX MpaBuiax, B COCTaB TakKWX CYAOB [O/MKHbI BXOAWUTb MPE3VAeHT, [Ba ApYyrux
MOCTOSAHHBIX YfieHa Cyfa M ABa 4/ieHa CyAa, HasHavyaemblX Ha YeTbIPeXNIETHUIA CPOK. B TO BpeMsi 0f4uH
MOCTOAAHHBIA YNeH N OAUH Ha3HAYeHHbI Ha YETbIPEXNIETHWUIA CPOK ObIN BOEHHBLIMU CYAbsSIMA NEPBOro
paHra.

22. Ha pewueHus Cypga MocygapctBeHHOM BesonacHocTu anennaummn nogarotca B KaccaumoHHbli Cyg,

23. Kapbepbl BOEHHbIX Cyfei, cornacHo pasgeny 7 3akoHa O BOEHHOW HOpMAMYecKomn cnyxoe (3akoH No
357), 3aBUCAT OT pelleHns [OocyaapCTBEHHOrO0 MWUHUCTPa MuHUCTEpCTBA OOOPOHBI, WM KPaTKo
MwuHMCTpa 060pOHbI. Pazgen 8 3toro 3akoHa MNPeAnuCbIBaeT, YTO BOEHHblE Cy[bW [O/MKHbI ObITb
Ha3HayeHbl "KOMUTETOM B COCTaBe [MpPeKTopa MO KafpaM W HOPUCKOHCYNbTa Npu LWTabe apmun, B
KOTOPOM CNY)XXWUT [aHHbIA YenoBeK, a TakkKe Haya/lbHUKa OTAeNeHUss BOEHHO-MPaBOBbIX [efl
MwuHuMcTepCTBa 060POHLI .... " [MpaBOHapyLUeHWeM B COOTBETCTBUM CO CTaTbell 112 BoeHHoro Kogekca
ABNAETCA NOMbITKA CO CTOPOHbI JO/DKHOCTHOrO Nuua MOBMUATL Ha pPaboTy BOEHHOIO Cydbu Mnpu
UCMOMIHEHUN UM  ero  CyAebHbIX (YHKUMA. Pa3vep 3apaboTHOM nnaTbl BOEHHbIX Cyfden u
AUCUMNIVHAPHBIE HOPMbI YCTaHaBNMBalOTCA MUHUCTPOM 060pOHbI (pasgesnbl 18 v 29). PesynbTaTbl BCEX
CMOPOB, BO3HMKAMOLMX OTHOCUTE/IbHO Kapbepbl BOEHHbIX CyAeil, B KOHEYHOM WTOre OMNpeLenstoTcs
BepxoBHbIM BoeHHbIM AaMUHUCTPaTMBHLIM Cyaom (pasgen 22 3akoHa Ne 1602 oT 4 uiond 1972 roga
BepxoBHOro BoeHHoro AgmmHucTpatmMeHoro Cyaa).

24. CornacHo nonpaskam, BHeceHHbIM 3akoHamn Ne 4388 oT 18 moHa 1999 roga n Ne 4390 oT 22 mioHA
1999 roaa, BoeHHbIe cyabu 6b1nn yaaneHbl 13 Cyaos TocyapcTBeHHON BesonacHoCTH.

NMPABO
I. MNMpepnonaraemoe HapyLleHue ctatbn 10 KoHBeHL NN

25. 3asaBuTENbHULA YTBEPXKAana O HeonpasAaHHOM BMeLLAaTeNbCTBE BMacTei B ee npaBo Ha CBO60,EI,y
Bblpa>XEeHNA MHEHUA, rapaHTUPOBaHHOE cTaTben 10 KoHBeHUuK, KoTopaa NpeanncbiBaeT crneaytoLee:

«1. Kakfablii 4yenoBek WMeeT MpaBo CBOGOAHO BbipaXkaTb CBOE MHeHWe. OTO Mpaso
BK/IOYAET CBOGOAY MNPUAEP>KMBATLCA CBOEro MHeHMs UM cBo6ogy nonyyaTb U
pacnpocTpaHaTb MH(opMauuio 1 ugenm 6e3 Kakoro-nméo BMellaTeNbCTBa CO CTOPOHbI
Ny6NNYHbIX BNACTei 1 HE3aBUCMMO OT FOCyAapCTBEHHbIX FPaHuL,...

2. OcyLlecTBNEHe 3TUX CBOGOA, HanaratoLlee 0653aHHOCTY U OTBETCTBEHHOCTh, MOXKET
OblITb COMPSXKEHO C OnpeAeneHHbIMY (POPMaNbHOCTAMM, YCNOBUSMU, OrPaHUYEHUSMA WK
CaHKUMSIMU, KOTOpble NpeayCMOTPEHbl 3aKOHOM 1 Heo6X0AWMbl B AEMOKPATUYECKOM
06LLECTBe B MHTEepecax HaluoHaNbHO 6e30MacHOCT W, TepPUTOPUANILHON LENOCTHOCTY UK
O6LLECTBEHHOrO MOpsAKa, B LENsX MpeaoTBpalleHns 6ecropsakoB 1 NPecTynneHuid, ans
OXpaHbl 3710pOBbS M HPABCTBEHHOCTW, 3alWMTbl penyTauuu WM npas APYrvx N,
NPeAOTBPAlleHNs  pasrnalleHns  MHdopMauun, MONYYEeHHO  KOHMAEHUMANbHO, WM
o6ecrneyeHns aBTopuTeTa N GECNPUCTPACTHOCTM NPABOCYANS».

26. MpaBMTENbCTBO YTBEPXKAANO0, YTO BMELLIATENLCTBO B MPABO 3aSBUTE/NbHILLI HA CBOGO/Y BbIPAXKEHUS
MHEHMs GbINI0 NPaBOMEPHbBIM, COFMIACHO MOMOXEHUAM M. 2 cTaTbi 10. OpHako Komuceuns cornacunack ¢
YTBEPXAEHUEM 3aBUTENbHULIbI.
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A. Hannuune BmeLLaTenbCTBa

27. Cyp obpallaeT BHUMaHWe Ha ACHbIA M 6eCCnopHbIn (hakT TOro, YT0 MMEeNo MeCTO BMeLLaTe/IbCTBO B
npaBo 3asBUTENIbHULI HA CBOOOLY BbIPXKEHWUS MHEHUSA, MOCKO/bKY el Obl1 BbIHECEH 0OBUHUTE/NbHbIN
npurosop, 1 OHa 6blia MPUroBOpeHa K THOPEMHOMY 3aK/IHOYEHUIO COrNacHO pasgeny 8 «3akoHa o
MpegoTtBpaweHnmn Teppopmama» (“3akoH 1991 roga").

B. OnpaBgaHune BMeLLaTebCTBA

28. JTO BMeLLaTENbCTBO Hapywmnio 6bl ctaTbto 10 KoHBeHUMM, ecnm 6bl He 6bl10 "npesnucaHo
3aKOHOM", He npecnefoBano 6bl 0AHY UM 6oee 3aKOHHbIX Lieneld, YNoMsAHYTbIX B YacTh 2 cTatbu 10, 1
He 6b1N0 6bl "HEO6XOAMMbIM B [EMOKPATUYECKOM 06LLeCTBE" AN LOCTUXEHUA TaKOM Lenn uan Lene.
CyJ, pacCMOTPUT KaxKAblli 13 3TUX KPUTEPUEB MO OYepesm.

1. "TpepycmMoTpPeHo 3aKOHOM""

29. 3aaBMTe/IbHULA He MpeaocTaBuia HAKaKMX KOMMEHTApUEB MO MOBOAY TOro, 6b110 /11 COB6NI0AEHO 3TO
TpeboBaHue.

30. MpaBuUTENLCTBO YTBEPXKAA/O0, UTO MePbI, MPUHATLIE B OTHOLLEHWUW 3aABUTE/IbHULbI, OCHOBbIBA/INCL HA
pasgene 8 "3akoHa 1991 roga".

31. Komuccus cornacunack ¢ NpaBuTenIb,CTBOM B TOM, YTO BMeLLATENbCTBO Ob1110 npeanncaHo 3aKOHOM.

32. Cypn, kak 1n Komuccums, cumTaeT, YTo MOCKO/IbKY OCYXXAEHWEe 3asaBUTeNbHMLbI OCHOBbLIBA/IOCH Ha
pasgene 8 3akoHa 1991 rofa, BbiTeKatoLLlee U3 3TOr0 BMeLLATe/IbCTBO B ee CBOOOAY BbIPaXXEHMS MHEHMWS
MOrno 6bITb pacLeHeHo Kak "npeanucaHHoe 3aKOHOM™, TeM 60ee, UTO 3aABUTE/bHMLA He ocrnapueana
3TOro (CM., B CBA3M C 3TUM, peLueHne no geny "Cropek (Nel) npotus Typuun”, ([GC], Ne 26682/95, n. 23-
36, EBponelickas KoHBeHLMA 0 npasax yenioBeka 1999-1V)).

2. NpaBomepHas Lenb
33. 3aaBUTeNbHMLA He BbICKa3blBaacb Mo 3TOMY NOBOAY.

34. TpaBWTeNbCTBO 3asBWIO, YTO LEMbKO paccMaTpyBaemMoro BMeLlaTenlbcTBa OblNo obecrneyeHune
"HaLMOHaNbHON 6e3onacHOCTU™ 1 "06LLECTBEHHOMO nopsaka™. Komuccus cornacmnach ¢ 3TUM MHEHUEM.

35. Cya nonaraet, 4To, NPMHUMas BO BHUMaHME YA3BMMOCTb CUTyauum ¢ 6e30MacHOCTbIO B HOro-
BOCTOYHON Typuun (CM. BbilleynomsHyToe pewleHune no geny "Cropek (Nel) npotms Typuumn®, n. 52) un
HeobX0AMMOCTb 6ANTENLHOCTU CO CTOPOHbI BNAacTeil K AeNCTBUAM, KOTOPble MOTYT MOB/eYb 3a CO6OA
N3/INLLIHEE HacWIne, - MOXHO CUMTaTb, UTO Mepbl, MPUHATbIE B OTHOLUEHUW 3asBUTE/IbHULLbI,
CMOCO6CTBOBA/IN  AOCTVXKEHUIO HEKOTOPbLIX W3  LeNieid, YrnoMsHyTbIX [1paBUTeNbCTBOM, a WMEHHO
06ecrevyeHnto HalMoHaIbHOM 6e30MacHOCTU U 0OLLEeCTBEHHOrO nopsaka.  besycnoBHo, 3To Tak,
MOCKONbKY Ha (DOHE CUTyauum B HOro-BOCTOYHOW TypumMum Ha MOMEHT 06CTOATE/NIbCTB 3TOr0 Aena
YYaCTHMKM CenapaTnUcTCKOro ABMKeHUs npuberann K MeTogam, OCHOBaHHbIM Ha MPUMEHEHUN HacUInS.

3. ""Heobx04MMO0 B fieMOKpaTMYeCKOM obLecTBe'”



137

(a) ApryMeHTbI CTOPOH
(i) 3aaBuTenbHULa

36. 3asBUTE/bHMLA YTBEPXKAANa, YTO OHA He J0/MKHA ObITb HaKasaHa 3a CTaTbto, KOTOPYIO OHa He nucana.
[Janee oHa 3asBMNa, 4TO OMpoBepraemasi CTaTbsl MPOCMaBAs/a [EMOKPATMIO WM MpaBa uYenoBeka U
npeanonarana, YTo MHTENUFEHUMS A0/MKHA NPOSBNATL GOMbLUYIO CMENOCTb B 3allyTe MOCMEAHEr0 U3
YNoMsHYTbIX NpropuTeToB. OHa yTBepXAana, YTo CTaTbs He MpuW3blBana 06pallaThCs K Teppopusmy 1
HacUAMIO, a HanpoTWB, KPUTUKOBaNa TEPPOPU3M, HamnpaBneHHbIi NPOTUB Ntoaei. Mo yTBepXAeHNHO
3aABUTENbHULBI, Mepbl, MPUHATbIE B OTHOLIEHWWM Hee, NPeACTaBNs/M C060/ Heo60CHOBaHHOE W
HenponopLyoHaNbHOe BMELATENbCTBO B ee NPaBo, NpesycMOTPeHHOe cTaTbeit 10.

(ii) MpaBnUTENBLCTBO

37. TMpaBUTeNbCTBO YTBEPXAaI0, YTO 3aABUTeNbHMLA nponaraHAvMpoBana cenapatusmM, MNOCKO/bKY
paccmaTpmBaemas CTaTba MOOLLpANa TEPPOPUCTUYECKOe Hacuive B OTHoweHwn [ocypapcTBa. B
MOALEPXKKY 3TOro yTBepXaeHus, MpaBUTeNbLCTBO BbIAENNN0 HEKOTOPbIE ()parMeHTbl CTaTbM U 3aABUIIO,
yTo (Ppas3a: "Mbl 3abblBaeM aKCMOMY, YTO eJUHCTBEHHbIN CNocob MPOTUBOCTOATbL BOMHE - 3TO HayaTb
crpaBefMBYIO BOWHY", - MpeAcTaBnseT coboi ABHOe MOACTPeKaTeNbCTBO W nponaraHgy Hacunaus. Mo
3adBneHuto [NpaBUTeNbLCTBA, aBTOP KPUTUKOBaN WHTENNIATEHUMIO 33 TO, 4TO MOCMEAHAs cuuTana
"HEBUHHbIX KYPACKMX KPeCcTbsH" "TeppopucTamMn™ 1 NpUHMKaIa nx mMapLl cBo60osb!.

Mo MHeHuto TMpaBUTeNbCTBA, CMbICA CTaTbM 3aKNHOYa/ICA B TOM, YTO €4MHCTBEHHbIM CPeACTBOM [N
peLLeHns KypAcKoi npobaemMbl 6b110 pa3BepTbiBaHe TEPPOPUCTUUECKNX AeACTBUIA NpoTUB ITocyaapcTBa,
M YTO WHTENIUreHUMs [O0/MKHa Oblna obecneyunTb HeoOXOAMMYK MNOAAEPXKKY TakKuX [eicTBUiA.
MpaBUTENLCTBO CUMTANO0, YTO Ha (JOHE BOJSIHbI TEPPOPM3MA 3aBUTE/bHMLA [0/HKHA Obla BO34epXKaTbCs
OT nponaraH/bl, HalueNeHHON Ha NOAAEPXKKY TEPPOPUCTUYECKOrO Hacunms. [anee OHO yTBepXKAano, UTo
3adBUTeNbHMLA Oblna CrpaBef/IMBO OCYXXJeHa B COOTBETCTBUM C pa3genomM 8 3akoHa 1991 roga, M 4To
Mepbl, NPUHATbIE B OTHOLLEHUW Hee, AO0/HKHbIM 00pa3oM COOTBETCTBOBa/IM MpaBy BfacTel Ha cBOGOLY
YCMOTPEHUS NPy NPUHATUN peLLeHns B 3Tol cthepe. COOTBETCTBEHHO, BMeLLATE/IbCTBO 6bINI0  onpaBLaHo
cornacHo yacTtu 2 ctatbl 10 KoHBeHLMN.

HakoHeL,, lNpaBWTeNbCTBO YKasaslo Ha TO, YTO OKOHYaTeNbHOE OCYXXAeHWe 3afBUTeNbHULbI Oblo
YC/IOBHbIM, B CBA3M € NpuHATMEM 3akoHa Ne 4304 ot 14 aBrycta 1997 rofa, npegycmarpusatoLlero 6onee
MSATKME CaHKLMM 3a NpaBOHapYLLUeHWs, COBEPLLEHHbIE C 1UCMO/b30BaHMEM MPEeCChI.

(iii) Komucems

38. Komuccus OTMeTWNa, YTO WHKPUMUHMpPYeMas My6/iuKaums sBNSeTCA CTaTbeid, HanmcaHHOW
npeacTaBuUTeNIEM UHTENIUTEHUNN, B 3aAB/IEHNAX KOTOPOro COLEPXKMUTCA OCTpas KPUTUKA NOMUTUKA U
JeicTBuii Typumy B OTHOLUEHUWM €€ HaceNeHWs KypPACKOro MPOUCXOXAeHUs. ABTOP Bblpaswun CBOe
MHEHME OTHOCWUTENbHO KYpPACKOro BOMpoca W He CBA3blBal Ce6s C NPUMEHEHVWEM HacWIUa B pamMKax
KYPACKOrO CenapaTtucTCKoro AsvKeHWA. Ha B3rnag Komuccuu, Mepbl, NPUHATbBIE B OTHOLUEHUU
3a8BUTE/IbHULbI, SBUIUCH CBOEr0 pofa LieH3YpoWr, KOTopas, BEPOATHO, B OyAylleM BOCMPensaTCTBYeT
ny6nvkaumm NoAo6HLIX MHEHWIA Apyrumuy. Ha aToM 0cHOBaHWM Komuccus nocumntana, 4To MMesno MecTo
HapyLleHue ctatbu 10 KoHBeHUMN.

(b) OueHka Cyna
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39. Cyf HanoMVHaeT, YTo B ero pelleHusx no fgeny “3aHa npotve Typummn” (Zana v. Turkey) ot 25
Hosa6pa 1997 roga (OTueTsbl 0 peLLeHnsX 1 noctaHoBneHusx (Reports of Judgments and Decisions) 1997-
VII, cTp. 2547-48, n. 51) u BbiweynomaHyTom fene "Cropek npotus Typummn(Ne 1) (ynoMsHyTOe BblLLe,
n. 58), oH 0606LLMT OCHOBHbIE MPUHLMIMbI, YCTAHOB/IEHHbIE B €ro npeLefeHTHOM Npase B OTHOLLEHWM
cTatby 10 KoHBeHUuMK:

(i) Ceobofa BblpaKeHWA MHEHWS MpefcTaBnsieT COO0M OAHY W3 HecywmMX Ornop [AemMOKPaTUYecKoro
obLiecTBa U OAHO M3 OCHOBOMO/MAraloLMX YCMOBWIA €ro nporpecca U camopeanvsaumn Kaxgoro ero
yneHa. B cooteeTcTBUM C N. 2 cTatbk 10, 3TO NPUMEHMMO He TONBbKO K "MH(opmauun™ unm "naeam”,
KOTOpble 61aroCKN0HHO MPUHUMAKOTCA WM pacLeHMBAKOTCA Kak 6e3006MAHble WUAN HerTpasbHble, HO
TaKkXKe U K TeM, KOTOpble OCKOPONAIOT, LUOKMPYIOT UM BHYLLAOT GeCroKO/CTBO. TakoBbl TpeboBaHWs
naopann3ma, TePnUMOCTU U LIMPOTLI B3rNs0B, 63 KOTOPbIX HET “AeMOKpaTMyeckoro obuectsa”. Kak
ropoputca B cTtatbe 10, cBO60AA BbIpaXeHWUS MHEHWUS NpejnonaraeT OrpaHuUYeHus, KOTopble, OAHAKOo,
[O/MKHBbI Y3KO TONKOBATbCH, M HEOOXOAMMOCTb /HOObLIX OrpaHUYeHWn LO/MKHa ObiTb y6eAnTeNnbHO
[oKa3aHa.

(ii) MpunaratenbHOe «HEOOXOAMMbIN» B COOTBETCTBMM C N. 2 cTatb 10 nogpasymeBaeT Haamyve
«OCTPO/ 0O6LLECTBEHHOW MOTPe6HOCTM». [TOCyAapCTBa-y4aCTHUKM UMEIOT OnpefesieHHy cBobogy
YCMOTPEHUA MPU OLEHKe HainMuma [aHHOW Heo6XOAMMOCTM, HO 3Ta CBOOOAAa He NpPOTMBOPEUUT
EBponenckomMy KOHTPO/O, KOTOPbIA pacrpoCTpaHAeTCs KakK Ha 3aKOHbl, TaKk W Ha peLleHus,
MPUMEHSIIOLLME WX, [KE eCv 3TU pPeLleHns BbIHOCATCSH He3aBUCUMbIM CcyfebHbIM opraHoMm. Cyf, nmMeet
MOIHOMOYMSA BbIHOCUTb OKOHYaTe/lbHbIEe PELLEHNS O COOTBETCTBUU «OrPaHUYEHUs» CBOOOAE BblpaXKeHNS
MHEHWIA, B TOM BMAE, KaK OHa 3awuaetcs ctatbeli 10.

(iii) OcywiecTBnss CBOK KOHTPO/bHYIO (PyHKUMIO, Cy[ [AO/MKEH paccmaTpmBaTb BMeELLATENbCTBO B CBETE
BCEro Aena B LENOM, B TOM YMCME COAEPXKaHNe ONPOBEPraemMbiX YTBEPXAEHWUIA U KOHTEKCT, B KOTOPOM
OHM OblN cfenaHbl. B yacTHocTK, CyA [O/MKEH ONpPeaenunTb, ABSETCS NI BMELLATENbCTBO, O KOTOPOM
NOeT pedb, “copasMepHbIM MpecnefyeMor 3aKOHHOW Uenu”, u ABNAKTCA /I MPUYKUHBI, BblABUHYTbIE
HaLMOHa/IbHbIMX  BNacTAMM, "YMECTHbIMW W [JOCTaTOYHbIMU" A/ TOro, 4tobbl oOnpaBfaTb 3TO
BMeLLaTe IbCTBO.

B atoii cBasu Cyp obpalaeT BHMMaHMe Ha TO, YTO XapaKTep HakasaHWs U UX THKECTb - 3TO TaKxe
(hakTopbl, KOTOpble OyAyT MPUHATHI BO BHUMaHWE NPV OLEHKe a[eKBaTHOCTU BMeLLaTenbCTBa (CM.
peweHne no pgeny "CeinaH npotuB Typummn" ("Ceylan v. Turkey") [GC], Ne 23556/94, n. 49,
EBponeiickunii Cypg no npasam 4yenoseka 1999-1V)). Mpu atom Cya JOMKEH YO6eanTLCA, UTO KPUTEPUN,
KOTOpble MPUMEHUNN HaUMOHa/IbHbIe BACTW, COOTBETCTBYIOT MNPUHLUMNEM, U3/10XeHHbIM B cTaTtbe 10 u,
KpOMe TOro, YTO OHM OCHOBaHbl Ha NMPUEM/IEMOI OLeHKe (DaKTOB, UMEIOLLMX 3HaYeHWe /1 LAHHOTO [ena.

40. Oanee, Cyn obpalliaeT BHUMaHWE, YTO B YNOMAHYTOM paHee pewleHun no aeny «Cropek (Nel) npoTtvs
Typummu» (N. 61), UM 6bIIO NOBTOPHO YMOMSAHYTO O TOM, 4TO N. 2 cTaTbM 10 KOHBeHUMM [OorMyCKaeT
BeCbMa OrpaHUYeHHbIe paMKM OrPaHNYeHUin B OTHOLLEHUW MONNTUYECKUX BbICTYMNIEHWUIA UIN AUCKYCCUN
Mo Bonpocam 0O6LLEeCTBEHHOW 3HaYMmocTn. Kpome Toro, npegens! 4ONYCTUMOW KPUTUKK 6ONee LWNPOKK B
OTHOLLUEHMWN MpaBUTeNbCTBA, YEM B OTHOLLEHWM YaCTHOrO NuUA WAN [axe MonuMTUYeckKoro fedartens. B
[EMOKPaTUYECKOM roCcyfapcTBe Le/iCTBMSA, a Takke OWMOKM NpaBUTeNbCTBA AO/MKHbI ObITb NPesMeToM
MPUCTaNIbHOTO BHUMAHUA CO CTOPOHbI He TO/IbKO 3aKOHOAATeNbHbIX U CyAeOHbIX BMacTeil, HO Takxke W
0O6LLLECTBEHHOIO MHEHMS.

Kpome TOro, rnaBeHCTBYOLLEE NOMOXKEHNE, KOTOPOe 3aHUMaET MpaBUTeNbCTBO, CaMo Mo cebe TpebyeT oT
Hero npoAasieHna caepP>xaHHOCTU B NMPUMEHEH YTO/I0BHOIO HakKa3aHWs, 0COOEHHO B Tex cnydadax, Korga
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[LOCTYNHbI Apyrue cpefacTBa [A/1f OTBeTa Ha HeOOOCHOBaHHble HanafKy WU KPUTUKY CO CTOPOHbI €ro
NPOTUBHUKOB. PasymeeTcs, B KOMNETEHLMM COOTBETCTBYOLLMX FOCYLapPCTBEHHbIX OPraHoB, KaK rapaHToB
06LLEeCTBEHHOrO MOpAfKa, OCTaeTcAa MNPUHATUE Mep, B TOM 4uC/e Yros0BHO-MPaBOBOIO XapakTepa,
MMEILWMNX LeNblo 0TpearnpoBatb Ha MOA0OHbIE 3amMeyaHus, HO NpW 3TOM UX peakuus A0/KHA ObiTb
afleKBaTHOM N He BbIXOAALLE 3a paMK1 HeobxoaumMocTy (CM. peLleHue no geny “Hkan npoTtus Typuun™
(«Incal v. Turkey») oT 9 ntoHs 1998 roga, OtueTbl 1998-1V, cTp. 1567, n. 54). HakoHeL, ecniv nogo6Hble
BbICTYM/IEHNSA NOACTPEKAIOT /KOAEN K HACUNMIO, rOCYLApCTBEHHbIE BIACTW MOJb3YHOTCA 60/1ee LUMPOKOK
CBO60L0M YCMOTPEHMS NPU PeLLeHN BONPOCca 0 HEO6XOAMMOCTY BMeLLIATe/IbCTBA B CBOOGOAY BblPaXKEHUS
MHEHUSA.

41. TlocKo/bKy 3asBUTe/bHMLA Oblfa NprU3HaHa BUHOBHOW B CenapaTUCTCKOW nponaraHie Yepes XypHar,
peAakTopoM KOTOPOro OHa AB/Anach, 0CnapnuBaeMoe BMeLLATENIbCTBO TaKXKe JO/MKHO paccMaTpuBaThCs B
KOHTEKCTe OCHOBHOM PONN Mpeccbl MO 06ecrnevyeHnto [O/MKHOMO  (DYHKLUMOHMPOBAaHMS CUCTEMBI
MOIMTUYECKON AemMoKpaTum (CM., MOMUMO MPOYMX UCTOUYHMKOB, pelleHue no feny "JIMHreHC npoTvB
ABcTpumn” («Lingens v. Austria») ot 8 nons 1986 roga, Series A, Ne 103, cTp. 26, n. 41), 1 ynoMsaHyToe
paHee pelueHve no geny "Cropek (Ne 1) npotus Typummn”, n. 59). B T0 Bpems Kak npecca He [O/mKHa
npecTynaTb rpaHuLLbl, YCTaHOB/MEHHbIE, B TOM YuCAe, AN 3aLMTbl XXNU3HEHHO BaXKHbLIX rOCYAapCTBEHHbIX
MHTEpecoB, TakKUX Kak HauMoHa/IbHas 6e30MacHOCTb WM TeppuTopuanbHas LefIOCTHOCTb, OT Yrpos3bl
Hacunus, UM B LeNsX NpegoTepalleHns GecrnopsafkoB WM NPECTYNEHWA, - TEM He MeHee, Ha mnpeccy
BO3/10)KeHa 0053aHHOCTb PAcnNpPOCTPaHATL UH(OPMaLMIO U UZEeN Mo NOUTUYECKUM Npobsiemam, BKIKoYas
1 CMOpHbIE BONPOCHI. ECnM Ha npecce NeXxuT 3afava pacrnpocTpaHATb Takyr WUH(OPMaLuo 1 naen, To
06LLeCTBEHHOCTb MMEET MpaBo Mnosiyyatb MX. CBoboAa nevaTyt HafenseT K TOMy e 06LecTBO OLHUM U3
CaMbIX COBEPLUEHHbIX WHCTPYMEHTOB, NO3BO/MAIOWMX Y3HATb UM COCTaBUTbL MpPeAcTaBfieHVe 06 ugeax u
no3numaxX MNOMUTUYECKUX NUAepoB (CM. paHee YMNOMAHYTOe pelwleHne Mo fgeny "JIMHreHC npoTvB
ABCTpUU", cTp. 26, N. 41-42).

42. Cyp nofyepKMBaeT, YTO 00A3aHHOCTM U OTBETCTBEHHOCTb, KOTOPbIMW  COMPOBOXAETCH
OCYLLIECTB/IEHMe MpaBa Ha CBOOOLY BbIPXXEHUS MHeHUs COTpyAHUKaMu pefakuui CMW, obpetatoT
0c060e 3HayeHWe B HAMNPSHKEHHbIX W KOHPAUKTHBIX cuTyaumsax. Ocobyl0 OCTOPOXHOCTb Creayet
cobnogate npu  nNy6nukKauum  MHEHWIA, KOTOpble COfepXaT MOACTPEKaTeNbCTBO K HacuIuio,
Hanpas/fieHHOMY MPOTMB rocyfapcTBa, ¢ TeM, 4UTo6bl CMW He cTann CpefCcTBOM AJ1 PadKMUraHUA Po3HA 1
HETePNMMOCTK, 1 MponaraHabl Hacunus. B To ke Bpems, ecniv nofobHble B3rnsabl He NoAnafaloT Mnof
yKa3aHHble KaTeropuu, AorosapuBalolimeca [ocyfapcTBa He MOryT, MO4 BWAOM  3aLMTHI
TeppUTOPUIbHONM LLeNOCTHOCTY MM HaLMOHaIbHOM 6e30MacHOCTY, UK NPeAoTBPaLLEHNS NPECTYNNeHWA
nnn 6ecrnopsagkoB, OrpaHNYMBaThL NPaBo O6LLECTBEHHOCTU 6biTb MHOPMUPOBAHHON 06 3TUX B3rnsgax
nyTeM BO3/10XKEHUS YrO/I0BHO-NPaBoBOro 6pemeHn Ha CMW (cMm. pelleHne no geny "3pgorgy n UNHce
npotue Typuun™ («Erdogdu and Ince v. Turkey») [GC], Ne 25067/94, n. 54, EBponeiickasi KOHBeHLWMS Mo
npasam yenoseka 1999-1V).

43. [danee, Cyn NpyHUMaeT BO BHUMaHWe NpeabiayLLyo NpakTUKYy PacCMOTPeHMs fef, HarnpaBieHHbIX
eMy, B 4YaCTHOCTW, MO BOMpOCaM, CBSi3aHHbIM C MPeAOTBPALLEHMEM TEePPOPUCTUYECKMX aKTOB (CM.
peweHne no pgeny “Kapatrac npotve Typummn” («Karatas v. Turkey») [GC], Ne 23168/94, n. 51,
Esponeiicknii Cyg no npaeam 4enoBeka 1999-1V). B cBeTe 3T0ro, OH y4mTblBaeT 06ECMOKOEHHOCTb
BnacTei Typumu no nNOBOAY pacnpoCTpaHeHUs B3rNS40B, KOTOPble, KaK OHW CYWTAKOT, MOrN Obl
060CTPUTL Cepbe3Hble BOJIHEHMSA, NPOUCXOALLVE B TYpLMU Ha NPOTSXKEHUM MOYTU NATHaALATM NeT.

44, Cyp obpallaeT BHMMaHWe Ha TO, YTO XXypHai 3asBUTENbHULIbI OMYy6MKOBaN CTaTbto, HanMcaHHy
NpefCcTaBUTENIEM UHTENNTEHLMN, BbIPA3VBLLVM CBOM B3r/NIAbl Ha KyPACKYH Npobnemy. B ocnapriBaemol
CTaTbe OCTPO KPUTMKOBaNach NONNTHKa MpaBUTENbCTBA U AENCTBUS TOCYAaPCTBEHHBIX CW/1 6E30MacHOCTH
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B OTHOLUEHUW HAaceNeHWus KyPACKOTO MPOUCXOXAEHWs. YTBepX[as, UYTO WHTENIATEHUMS U TypeLKas
npecca NPUHMKAIOT "MapLl CBOGOAbI KYPACKMX KPECTbsH", aBTOP KPUTUKOBAI UX B3rNSA Ha KYPACKYHO
npo6Gnemy B LiesioM. ABTOp Aanee Npeanaran Npu3HaTb KypAaCKyH peasibHOCTb, U MOMbITATbCS NPYMEHUTD
MUPHblE METOAbl [N BO3MOXHOIO YpPerynupoBaHUs KypAcKol npo6iemMbl, BMECTO 06palleHnst K
BOEHHbIM feiicTBuAM. OH coXanes O KpPoBW, MPOMMTOA B XOfe BOOPYXXEHHOTO KOHIMKTA MexXAy
Kypamu 1 TypKamm, NOCKO/IbKY CMOTPESl Ha HUX Kak Ha 6paTckue Hauum. OH Takke Bblpaxkan CBOE
Heof06peHVie BCEM NPOSIBNEHNSIM LLIOBMHW3MA, B TOM YMC/e LLOBUHM3MY MO OTHOLLEHWIO U K KypaaMm, U K
TypKam.

45. fanee, Cyq obpalllaeT BHUMaHWe Ha TO, YTO, XOTS TOH HEKOTOPbIX (Ppa3 KaXKeTcs arpecCMBHbIM, - B
4aCTHOCTW, TOW, KoTopas Oblna 0co60 BblaeneHa paBWUTENbCTBOM, - CTaTbsl B LIE/IOM He BOCXBA/SeT
Hacunmne. OHa TakKe He NOACTPEKaeT NHOLEN HU K HEHABUCTU, HU K MECTU WY B3aMMHbIM OO6BUHEHMUAM,
HW K BOOPY>KEHHOMY COMPOTMB/IEHNIO. HanpoTue, 3Ta CTaTbs MpPeACTaBNsAeT COO0A MHTENNeKTYa/bHbIN
aHaIn3 KypACKOoW Npo6siemMbl Y NPU3bIBAET NMOKOHYUTL C BOOPYXXEHHBLIM KOH(DAMKTOM. o MHeHuto Cyfa,
BCE 3TO NPeACTaBNAET CYLUECTBEHHbIE (PAKTOPbI, KOTOPbIe LO/MKHbI OblTb MPUHATHI BO BHUMaHUe (CM.
paHee LMTMpOBaHHOE peLleHue no geny "CeinaH npotus Typumun®, n. 36).

Kpome TOro, Cyp nojyvepkvBaeT, 4TO 3afBUTE/bHMLA 6blna ocyxaeHa Crtambynbckum Cynom
ocypapcTBeHHON Be3onacHOCTM He 3a MNOACTPEKATe/IbCTBO K HAaCcU/IMKO, a 3a CenapaTMCTCKYH
nponaraHgy, NOCKO/IbKY B CTaTbe roBOPWIOCL 06 onpefesieHHOM pervoHe Typuun Kak "KypaucraHe" v
YTBEPXAaNOCb, YTO HaceneHWe KyYpPACKOro MPOUCXOXKAEHUS, MpoXwuBalolee B 3TOM  PErvoHe,
nojBepraeTca NpUTecHeHnaMm. B aTom oTHoLeHUM CyA nonaraeT, YTo BNaCTW CTPaHbl B JaHHOM Cnyyvae
He npugannm [OCTaTOYHOro 3HayeHWs mnpaBy o6LlecTBa OblTb WMHAOPMMPOBAHHBLIM O PasINYHBLIX
NepcrnekTmuBax CUTyauun Ha Horo-BoCToke Typuuu, BHe 3aBUCUMOCTM OT TOr0, HACKONbKO FOPbKUMW 3TU
MepcneKTMBbl MOTYT ObITb A4/18 HUX. KakK 0TMeYeHO Bbllle, B3rNs/pl, BbIPpaXKEHHbIE B UHKPUMUHUPYEMO
CTaTbe, He MOryT paccmaTpmBaTbCA KakK MOACTPEKaTeNIbCTBO K HAacWIMKO, U COOTBETCTBEHHO He MOryT
noanexarb OTBETCTBEHHOCTW KakK MOACTPeKalowme K Hacunnio. [OCKOMbKY 3TO TaK, MPUYMHBI,
BblABMHYTble CTambynibckum Cyfom ocyaapcTBeHHOW Be3onacHOCTV A1 OCYXXAEHUA 3adBUTE/IbHULLbI,
OyZyun YMeCTHbIMU, B TO e BpeMs He MOryT ObITb pacLeHeHbl Kak [LOCTaTOYHble A/18 OnpashaHus
BMeLLaTeNbCTBa B ee NpaBo Ha CBOOOAY BblPaXKEHUS MHEHNS.

46. Cy[ TaKkke 006pallaeT BHUMaHWE Ha TO, YTO, HECMOTPA Ha TOT (DaKT, YTO OKOHYATE/IbHOE Ha/IOXKEHHOE
Ha 3a8BUTENbHULLY HakasaHue Obl0 YCI0BHbIM, TEM He MeHee OHa CTOJSIKHY/ach C Yrpo30il Cepbe3Horo
HakasaHus (CM. paHee LMTUPOBaHHOE peLleHue no geny "Opporay u WHce npotus Typuun®, n. 53). Ana
Cypa, NpuHATME OGNaronpuATHOrO ANA 3asABUTENS pPeLUeHWs WM u3bpaHue 6GNaronpuAaTHON Mepbl
OTBETCTBEHHOCTW, B NPUHUWMNE HEe ABMSETCA [LOCTAaTOYHbIM [AN1S TOro, 4YT0Obl NMWWTL €ro craTyca
"YKepTBbl", eCnM TOMbKO HaUWOHa/IbHble BMACTU He MPU3HAIW, ABHO WAW MO CYTW, (DaKT HapyLUeHus
KOHBeHLMM 1 3aTeM He MpefocTaBUIN KOMMEHCAUMo 3a Hero (CM. pelueHue no geny "Os3THOpK NpoTuB
Typuun™ (Oztlrk v. Turkey), Ne 22479/93, n. 73, EBponelickas KoHBeHLMs 0 npaBax yesioBeka 1999-VI).

OfHako, B fJaHHOM cny4ae, Ctambynbckuin Cyn [ocyaapcTBeHHOM Be3omacHOCTM NpUMOCTaHOBWI
MCMONHEHMEe OKOHYaTe/IbHOro MPUroBopa B OTHOLUEHWM 3asABUTE/IbHULbLI MPW YCNOBUKU, YTO OHa He
COBEPLUNT HMKAKOro npaBOHapyLUeHWs B TeYeHWe Tpex /IeT C MOMEHTa 3TOro peLleHus, UCMOHAA
0653aHHOCTM pegakTopa (CM. n. 15 Bbiwe). Eciv 3aaBUTeNbHMLA HE BbINOMHUT 3TO YCN0BME, OHa OyaeT
aBTOMATUYECKM OCY>KAeHa 3a MepBOoHaYasibHOe MpaBoHapyLUeHve. Jpyrummn cnosamu, paccmarprBaemoe
pelleHne He CHUMaNo C Hee crTaTyca '>KepTBbl". HanpoTuB, YCMOBHbIA MPUroBop uMeNn 3ggekT
orpaHuyeHns paboTbl 3asBUTE/IbHWULbI B KayecTBe pefakTopa, M COKpalleHuWe ee BO3MOXHOCTel
NnpesacTaBNATb  OOLECTBEHHbIE B3rNA4bl, MNPUCYTCTBYHOLWME B OOLLECTBEHHbIX AUCKYCCUSAX, n
CYLLIeCTBOBaHMe KOTOPbIX Hesb3d oTpuLaTh (CM. peLleHve no geny "Spgoray npotus Typummn” ("Erdogdu
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v. Turkey") Ne 25723/94, n. 72, rotoBuTCA K ny6nukauymmn B C60pHNKe EBponeiickoro cyga no rnpasam
yenoseka B 2000 rogdy; CM. TakXe, MOCMe BHECEHUS HEOOXOAMMbIX W3MEHEHWI, pelLeHne no aeny
«XepTenb npotus LUseiyapun» (“Hertel v. Switzerland™) ot 25 aBrycta 1998 roga, OTuetbl 1998-VI,
cTp. 2331, n. 50).

47. OCHOBbIBasACb Ha BbllLEYKa3aHHbIX CO0bpaxeHusx, Cyf CUMTAeT, YTO OCYXAeHUe 3afBUTE/IbHULLbI
OblN0 HENPOMOPLMOHANIbHO Mpec/iefyeMbiM LefiiM W, COOTBETCTBEHHO, He ABMANOCH "HEOOXOAVMbIM B
[leMoKpaTn4eckom obLecTse ". FN03TOMy MMeNO MeCTo HapyLleHue cTaTby 10 KoHBeHUMK.

I1. MNMpegnonaraemoe HapyLleHve M. 1 ctatbM 6 KoHBEHLNYK

48. 3asBuTENbHMLA MpeabsBMaa Xanoby, 4TO MPUCYTCTBME BOEHHOIO Cy[bW cpean cygein
Crambynbckoro Cyaa focyaapcTBeHHOM Be30nacHOCTU, KOTOPbIA CyAnn ee 1 BbIHEC el 06BUHMTENbHBIN
NMpUroBop, - O03Ha4yano, 4YTO eli OblN0 OTKa3aHO B CMNpaBes/IMBOM pa3bupaTenbCTBe ee fena, Yem
HapyLanacb n. 1 ctatbn 6 KOHBEHLMW, B COOTBETCTBYHOLLEW YaCT KOTOPOI FrOBOPUTCS:

"Ka>kpblil ... Npu npeabsBaeHMn emy N60ro YronoBHOTO OOGBMHEHMS MMeeT npaBO Ha
CcrpaBef/MBOe ... pa3bupaTensCTBO ero ena ... HesaBuCUMbIM U 6ecnpucTpacTHLIM CY4oM,
CO3[aHHbIM Ha OCHOBaHWK 3aKoHa. "

49. MNpaBUTENLCTBO OCNOPUIO 3TN NPETEH3NN, B TO BPeMa Kak KoMuccua NpuHANa NxX K pacCCMOTPEHUIO.

50. Mo yTBEP>KAEHWNIO 3a3BUTE/NbHULbI, B COOTBETCTBUN C NPasuiaMun, KOTopble NPUMEHANNCH B TO BPEMS,
BOEHHbIE CyfbM, Ha3HayeHHble B Cyabl ["ocydapcTBeHHON BesonacHocTu, Hanogobue CTamby/ibCKOro
Cypa MocygapctBeHHoO besonacHOCTH, 3aBUCEIN OT UCMONHWUTE/IbHON BNACTU M apMUX B NaHe CBOero
HasHayeHWs U Kapbepbl. Takue CBA3WM Aenan HEeBO3MOXHBIM /19 BOEHHbIX CyAel He3aBUCUMOE W
6ecnpucTpacTHOe BbIMO/IHEHNE UMK CBOUX CYZeOHbIX (DYHKLUMIA. 3asaBUTeNbHULA Aasee NOLUYEPKHY A, YTO
He3aBUCMMOCTb U BecrnpucTPacTHOCTb BOEHHbIX Cyfell, W, CnefoBaTeNbHO, CY[OB, B KOTOPbIX OHM
pabotanu, Gbiny MocTaBneHbl MOL Yrpo3sy, NOCKOMbKY 3TW Cy[bW He MOM/N 3aHATb MO3ULMI0, KOTopas
npoTuBopeunna 6bl B3rngaam Ux BOEHHbIX HaYa/IbHUKOB.

3afBWTENbHMLA  yTBepXKAana, 4TO 3TM  o6CToATeNnbCTBa  nomewwann  Ctambyrnbckomy — Cygy
"ocyaapcTBEHHOI Be30nacHOCTH BbITb HE3aBUCUMMbIM M GECTIPUCTPACTHBIM U INLLAN ee BO3MOXHOCTY
CnpaBeaIMBOro pa3éupaTenbCTBa ee Aena, B HapyLueHue . 1 cTaTbi 6 KoHBEHLMN.

51. MNMpaBWTeNbLCTBO OTBETWU/O, YTO AENCTBYIOLLME B TO BPEMS MpaBuia Ha3HauYeHWs BOEHHbIX Cydel B
Cygbl NocypapcTBeHHOM Be30macHOCTU U BbINOSIHEHMS UMW CBOMX CYAENCKUX (DYHKUWIA rapaHTUpoBay,
4yTO 3TV cyfbl OyayT MOMHOCTBIO OTBeYaTb TPeGOBaHUAM HE3aBUCMMOCTM U 6GecnpucTpacTHOCTU B
npegenax 3HaveHus n. 1 ctatbm 6. MpaBUTENECTBO OCNAPMBASIO BO3PaXKEHUE 3asBUTENIbHULBI O TOM, YTO
BOEHHble CyfbW OblM NOAOTYETHLI BbILECTOAWMM OduuepaM. Bo-nepBbiX, 3TO ObINO HapyLLeHWEM
ctatbu 112 BoeHHoro Kogekca €O CTOPOHbl FOCYAapCTBEHHOrO YMHOBHMKA MbITaTbCA MOBMATL Ha
BbINO/IHEHNE BOEHHbIM CyAbel ero CyfercKux (YyHKumiA (cM. n. 23 Bbllle). Bo-BTOpbIX, KapbepHoe
MPOABWKEHNE BOEHHbIX Cyfeii COOTHOCUTCA TONbKO C WX BHeCyAe6HbIMU 0683aHHOCTAMU. BOeHHble
CyZbW VMEIOT AOCTYyN K OT4eTaMm, rfe OLEeHUBAeTCs UX AesTeNbHOCTb, M MOTyT OCMOPUTb COAepXaHue
3TMX 0T4YeTOB B Bbicluem BoeHHOM AgmuHuctpatnBHoM Cyge (cMm. n. 23 Bbille). [eicTByS B KayecTBe
CY[ibM1, BOEHHbIV Cybsi OLEHUBAETCA TaK Xe, KaK U FpaXXaaHCKuiA Cybs.

52. MpaBuTenbCTBO [06aBWNIO0, YTO TOT (hakKT, 4YTo YneHoMm Cyaa MocygapcTBeHHOW BesonacHOCTU 6bin
BOEHHbIN Cyflbsl, He OTpasn/ICcAa Ha cnpaBefMBOCTU CyAeOHOro npouecca no Aeny 3assuTenbHULbL. Hi
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CTosALWmne Ha BOEHHbIM cy,qbe|71 B BOEHHOW nepapxmn HadyaibHUKN, HX OpraHbl rocy,qapCTBeHHoM BNacTH,
KOTOPbIE HasHa4YU/IN ero Ha AOo/MKHOCTb CyabW, HE NMENTN 3aUHTEPECOBAaHHOCTW KaK B MpoLecce no aeny,
TaK 1 B €ro ncxopge.

MpaBuTenbCTBO Takxke yoexaano Cya B He06XOAMMOCTM 0C060 YuuTbIBaTb TOT  KOHTEKCT
rocyfapCTBeHHOM 6e30MacHOCTM, B KOTOPOM OblI0  MPUHATO pelleHne 0 co3gaHum  Cypos
"ocypapcTBeHHO BesonacHocTu, cornacHo cTatbe 143 KoHcTuTyumu. MpuHMmas BO BHMMaHMWE OMbIT
BOOPY>KEHHbIX CUN B 6opbbe NPOTUB Teppopu3mMa, BNacTy MOCUUTaNN HEOOXOANMBIM YKPenuTb 3TU Cyfpl
MyTeM BK/IKOUYEHUS BOEHHbIX CyAel, YToObl 06ecneynTb Cyfbl HEOOXOAMMBIM OMbITOM W 3HAHWSAMU NpPW
PacCMOTPEHMU [ieN, CBA3AHHbIX C yrpo3amu 6e30nacHOCTY U LieIoCTHOCTU [ocyaapcTaa.

53. MNpaBnTENLCTBO Jasiee yTBepXAaano, 4to 3akoHoM Ne 4388 ot 18 noHa 1999 roga n 3akoHom Ne 4390
0T 22 noHA 1999 roga 6binn BHECEHbI NONPaBKX, NPeAnncbiBatoLne BbIBOL BOEHHbLIX Cyel 13 cocTaBa
CypoB "ocygapcTBeHHOM Be3onacHOCTH, € LeNblo UCNOHeHMs TpeboBaHMin KoHBeHUuW. MpaBUTeNnsCTBO
3asBW0, YTO B HacTosliee Bpems B coctaB CynoB [TocyfapCTBeHHOW Be30nacHOCTM BXOAAT TO/bKO
rpaxgaHckue nmua.

54. Komucens npywna K 3aknoueHunto, 4to Ctambynbckmini Cyp FocyfapcTBeHHON besonacHOCTM He
MOXET paccMaTpuBaTbCA KakK He3aBUCUMbIA 1 6eCNPUCTPAcTHbIN ¢ No3uuuii n. 1 ctateu 6 KoHBeHuun. B
3TOM OTHOLUEHUM Komuccua cocnanach Ha pelleHne no geny "MHkan npotms Typumn® ot 9 mioHa 1998
roga (Ot4etbl 1998-1V) 1 Ha NpWYMHbLI, 060CHOBbLIBAIOLLIME 3TO PELLEHME.

55. Cyg npuvHMMaeT BO BHMMaHWE W3MEHEHWs, BHeCeHHble B cucTeMy CyfaoB [focyaapCTBEHHON
be3sonacHocTn Ha ocHoBaHMK 3akoHa Ne 4388 ot 18 moHa 1999 roga n 3akoHa Ne 4390 ot 22 mtoHa 1999
roga. OHaKo, pacCMOTPEHME HaCTOSLLEr0 Aena A0/MKHO ObITb OrpaHMYeHO pamKamu AeCTBYHOLLENO B TO
BpeMs 3aKoHogaTe/NIbcTBa UM cocTaBa CTambynbckoro Cyaa ocyaapCTBEHHOM Be3onacHOCTM, KOTOPbIid
CYyAMN 3asBUTENbHULLY W BbIHEC €/i 06BUHUTEbHbIA NPUTOBOP.

56. Cy[, NOBTOPSAET, YTO N B YNOMAHYTOM BblILLIE peweHnn no geny «/Hkan npotus Typunm» oT 9 MIoHA
1998 ropa (ctp. 1547), n peweHnn no geny "Lupaknap npotus Typuun™ ("Ciraklar v. Turkey") ot 28
okTA6psA 1998 roga (Otyetbl 1998-VII, ctp. 3071), emy NpuWLLINOCL NPUBECTU A0BOLAbl, aHaNOrMYHble
BblABMHYTbIM [1paBuTeNIbCTBOM B JaHHOM fenie. B atux gosogax Cypa OTMETWA, C OAHOW CTOPOHbI, YTO
CTaTyC BOEHHbIX cyfein, Bxogawmx B Cypgpl [ocyfapcTBeHHOW bBesonacHOCTW, [eNCTBUTE/IbHO
obecrneunBasl HeKOTOpble rapaHTUW HEe3aBUCMMOCTM U GecrnpucTPacTHOCTM (CM. BbILLEYNOMAHYTOE
pewweHne no geny "WMHkan npotus Typummn"”, ctp. 1571, n. 65). C gpyron ctopoHbl, Cyf Hallen, 4to
onpefenieHHble acnekTbl cTaTyca I3TUX CyAed CTaBWIM MOL COMHEeHMe WX HEe3aBUCUMMOCTb U
GecnpucTpacTHOCTL (Tam Xe. N. 68): HanpuMmep, TOT (DaKT, YTO OHWU ABMSKOTCA CMYXalUMMK, BCE eLle
OTHOCALMMUCS K apMuK, KOTOpas, B CBOK OYepefb, BbINOMHAET NPUKasbl UCNOMHWUTENBHOW BacTu; TOT
(haKT, YTO OHW MOAUYMHAKOTCA BOWHCKOW AWCUMMNAMHE; a Takke TOT (PaKT, YTO PeLUeHus, UMetoLLme
OTHOLLEHME K UX Ha3HAYeHWUIO, B 3HAYMTE/IbHOM CTENEHW MPUHUMAKOTCH aAMUHUCTPATUBHBIMU BacTAMU
M apmuein (cM. n. 23 Bbllle). 3adBUTEIbHULA YNOMSAHYMa O HEKOTOPbIX M3 3TUX HEeLOCTaTKOB B CBOMX
3aMeyaHunaXx.

57. Kak v B peweHun no geny "WHkan npotus Typummn", Cyq nonaraet, YTo ero 3ajaya COCTOUT He B
TOM, YTOObI TEOPETUYECKMN OLEHUTb HEOOX0AMMOCTb co3aaHua Cyaos MocyaapcTBeHHON besonacHOCTY B
CBeTe OMnpaBAblBalOLLMX OOCTOATENbCTB, BblABUHYTLIX [paBuTensCcTBOM. Ero 3ajaya B TOM, 4TOObI
YCTaHOBUTb, HapyLUUA Nn cnocob, B KOTOPOM (pyHKLUMOHUpoBan Ctambynbekmin Cyg TocynapcTBeHHOA
BesonacHoCTVM B TO Bpems, NpaBO 3afBUTE/IbHWULbI HA CrpaBefvBoe CyAebHOe pa3bupatesnbCTBo, - B
YaCTHOCTM, C OOBLEKTMBHOM TOYKM 3pPEHMs, MMesia IM OHa 3aKOHHYH MPUYMHY onacaTbCsi, YTO CYyA,
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KOTOpbIA cyaun ee, Gblfl HEAOCTATOYHO He3aBUCUMbIM M 6ecnpucTpacTHbIM (CM. paHee YNOMsHYTbIe
peweHnsa no genam "WMHkan npotus Typuun®, ctp. 1572, n. 70, n "LWwnpaknap npotus Typuun", cTp.
3072, n. 38).

YTto Kacaetcs aToro Bonpoca, Cyf He BUAMT HUKAKUX NPUYUH A1 PeLleHns, OTIMYHOIO OT PeLLeHuin no
Aenam VHkana n Lunpaknapa, 06a U3 KOTOPbIX, KakK U AaHHas 3asBUTeNbHULA, ABNAINCL TPaXKAaHCKUMU
nmuamn.  BnonHe NOHATHO, 4TO 3adBUTENbHWULA, MNPUB/EYEHHAAs K OTBETCTBEHHOCTM Cyaom
FocynapcTBeHHOW BesomacHOCTM 3a nponaraHgy, HaueneHHYK Ha MOApbIB  FOCYAapCTBEHHON K
06LLeCTBEHHON 6e30MacHOCTW, [0/KHa Oblna onacaTbCs 6bITb CyAUMOM Cy[OM, B COCTaB KOTOPOro
BXOAWMN oumLep perynsipHoi apMum 1 vneH BoeHHoi KOpuanyeckoit Cnyx6bl. o nosogy 3Toro oHa
MMefia 3aKOHHbIE OCHOBaHMA onacaTtbes, 4To CTambynbckuii Cyp MocyfapcTBeHHON BesonacHOCT Mor
NoAAaTLCA HE3aKOHHOMY B/IUSHWUIO COOOPaXKEHWIA, He UMEIOLLMX HUKAKOro OTHOLUEHWUS K CyTW fJena.
Apyrumn  cnosamu, OnaceHus 3asBUTENbHULBI MO MOBOAY HEAOCTaTOYHOM — HEe3aBUCUMOCTU WU
6ecnpmucTpacTHOCTM TOr0 CyfAa MOryT 6blTb pacLeHeHbl Kak 06BLeKTMBHO OrpaBAaHHble. PaccMoTpeHue
fena B KaccauvoHHoM Cyfe He MOI/I0 paccedTb 3TV ONaceHus, Tak KakK 3TOT Cyf He WMesn MOJIHON
topUCaMKLMN (CM. 3aK/NHOYEHNE B paHee YNOMAHYTOM peLleHumn no geny NHkana, ctp.1573, n. 72).

58. o atum npuynHam Cyf CUATAET, YTO UMENI0 MeCTo HapyLueHue n. 1 ctaTb 6 KOHBEHLMW.
I11. MNpeanonaraemoe HapyLleHue ctaTby 18 KoHBeHUMN

59. 3adBuTeNbHMLA YTBEPXAana, UYTO OrpaHWYeHWs ee MpaBa Ha CBOOOAY BbIPWKEHUS MHEHWS,
Ha/I0XKeHHble B COOTBETCTBMM C pasgeniom 8 "3akoHa o [lpegotspaileHmnn Teppopusma” 1991 roga,
NnpoTUBOpeYaT 3aKOHHbLIM LenaMm, W3N0XKeHHbIM B M. 2 ctatbM 10 KOHBEeHUuW, 1, COOTBETCTBEHHO,
npoTuBopeyar cTatbe 18 KOHBEHLMN, B KOTOPOI rOBOPUTCS:

"OrpaHunyeHus, ponyckaemble B HacTOsLei KOHBEHLUMM B OTHOLLEHUM YKa3aHHbIX Npas U
CB06OA, HE [OMKHbI NPUMEHATHLCA AN UHLIX Leneid, HedXKenm Te, A7 KOTOPbIX OHU Oblin
npesycMOTpeHbI".

60. MpaBMTENbCTBO HE KOMMEHTVPOBA/IO 3TV YTBEPXKAEHMS B CBOEM MEMOpaHyMe.

61. Komwuccus nocumtana, 4YTO OrpaHWUYeHWsi, KOTOpble MPUMEHSNNCL K MpaBy 3asBUTENbHULbI Ha
CBOGOAY BbIPXKEHWSI MHEHUS!, COOTBETCTBOBa/IM 3aKOHHbIM LIeNsIM, NPeAyCMOTPEHHbIM N. 2 cTaTbk 10
KoHBeHUMKU. COOTBETCTBEHHO, He Gbl/I0 HNKAKOrO HapyLLIeHWs cTaTby 18.

62. Co cBoeil CTOpOHbl, Cyd He BUAWUT HUKAKOM NPUYMHBI ANS Hecorfiacus ¢ MHeHvem Komuccun.
Moatomy Cyp cuMTaeT, uYTo HapyLleHne cTaTbh 18 KoHBEHLMM HE UMENO MeCTa.

IV. INpumeHeHne cTaTtby 41 KoHBEHUMN

63. 3asBuTenbHMLA TpeboBana crpasea/IMBoM KOMMNeHcaum B COOTBETCTBUM CO cTaTbeil 41 KOHBeHUMM,
B KOTOPOI rOBOPUTCA:

"Ecnm Cyp, 00bsBNSET, YTO UMENO MeCTO HapyLleHne KoHBeHUMM uam MNpoTOKOMOB K Held, a
BHYTpeHHee npaso Bbicokoii [orosapusatoenics CTOPOHbI fONYCKaeT BO3MOXKHOCTb /INLLb
4aCTWYHOrO YCTPaHEeHUs NOCNeACTBWA 3TOoro Hapywenus, Cya, B cnyyae HeoOOXOAMMOCTH,
npucy>KaaeT Cnpasei/MBYIO KOMMEHCaUWI0 NoTepneBLUell CTOPOoHe".
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A. Yuep6

64. 3asButenbHULA He npocunia Cyd 0 MOKPbITUM  MaTepuanbHOro yuiepba, Ho notpe6osana 30.000
(ppaHLy3cknx (paHkoB (FRF) B KayecTBe KOMMeHcauMn mMopasibHOro Bpefa. OHa yTBepXiana, yTto, B
CBA3W C Yro/OBHbIM MPOLECCOM NPOTUB Hee, OHa OblNa BbIHY>XKAeHa MOKUHYTb CBOK CTpaHy, yexaTb B
"epMaHuIo 1 XXWUTb Tam Ha NOMOXEHNUN BEXKEHKN.

65. NpaBnTeNbCTBO HE KOMMEHTMPOBAIO TPe6OBaHNE 3aABUTENIbHULLbI.

66. Cyp nonaraeT, 4TO 3asBUTE/IbHWLA [EWACTBUTENIbHO [O/DKHA Oblna MepeHecTn onpefeneHHble
MOpa/lbHble CTpajaHns B CBA3M C OBCTOATENIbCTBAMM ee CyfebHOro npecnefoBaHWs, Cyfa Haj Heil u
06BUHUTENILHOrO MPUroBOpa B OTHOLUEHWM Hee. BbIHOCA pelleHMe Ha OCHOBaHWW paBHonpasus, Cyg
MOCTaHOB/AET O Bbinnare cymmbl B pasmepe 30.000 dpaHLy3CKMX (hpaHKOB, KOTOPYHO OHa 3anpaLuusana.

B. 3aTpartbl 1 U3gepxkun

67. 3asBuTenbHMLA Takxe notpebosana BbiniaTbl cyMMbl B 20.000 (hpaHLy3CKMX PpaHKOB B KayecTse
KOMMeHcauuy cyfiebHbIX unsgepxek, Bknoyas 5.000 paHUy3cKux (paHKOB Ans OnsaTbl NepeBOLOB,
MOKPbITUA MOYTOBbLIX PaCXOA0B M CTOMMOCTM KaHLENAPCKMX NpuHagiexxHocTein 1 15.000 dpaHLy3CcKux
(hpaHKOB 4S8 onnatbl ycnyr ee afBokata. OHa He npwvBena NOAPOGHbIX CBEAEHWIA 411 060CHOBaHWS
CBOEro TpeboBaHus.

68. NpaBNTeNLCTBO He BbICKa3asio KaKoro-imbo MHeHus no noBojy 3Toro Tpe6OBaHI/IFI.

69. BBMAY HEAOCTaTOMHOro 060CHOBaHMS TpPeboBaHMS, HO BMeCTe C TeM OYeBUAHOro (hakTa, 4To
3asBUTE/IbHMLA MOHECa HeKOTopble pacxofbl, Cyf cuMTaeT CrnpaBef/MBbIM MPUCYAUTL 3asABUTENbHULE
cymmy 10.000 (hpaHLy3CKMX (hpaHKOB B Ka4eCcTBe KOMMEHCALMM ee 3aTpaT Y U3LEPKEK.

C. lNeHun

70. CornacHo uHtopmauuu, KoTopoi pacronaraet Cyf, yCTaHOB/IEHHas 3aKOHOM HOpMa MpOLeHTa,
nprumMeHsemasn Bo ®paHUUN BO BPeMA MPUHATUSA AaHHOIO peLleHus, cocTasnseT 2.74% B rof.

HA 9TNX OCHOBAHNAX CY 4 EANHOI JIACHO

. [locTaHoBun 6 rofiocamn, YTo MMeNI0 MecTo HapyLleHne ctatbk 10 KoHBeHUMN;
. MlocTaHoBun 6 ronocamu, 4To UMeNO MeCTo HapyLleHue cTaTbu 6 81 KoHBeHUMuK;
. FlocTaHoBun egnHOrNacHo, 4To cratbs 18 KoHBeHUMN He Bblna HapyLUeHa;
. [locTaHosun 6 ronocamn NPOTUB OAHOTrO, YTO
() FocynapcTBO-0TBETUMK [O/MKHO B TPEXMECAYHbIA CPOK BbINAATUTL 3afBUTENbHULIE CleaytoLLme
CYMMb!:
(i) 30.000 (Tpnauath ThicaY) PpaHLLy3CKUX (hpaHKOB B Ka4YeCTBe KOMMeHCaLUM MOPa/IbHOIO Bpesa,;
(i) 10.000 (zecatb Thica4) paHLLy3CKUX (hpaHKOB B KaUeCTBE KOMMeHcaUmu 3aTpaT U U3LEPKEK;
(b) uTO NpOCTLIE MPOLEHTBI MO EXEerofHon Hopme 2.74% [O/MKHBI 6bITb BbIMA4YeHbl MO UCTEYEHUN
BbILLEYMNOMAHYTbIX TPEX MeCALEB 0 YPerynmpoBaHus,;
5. EAMHOrNacHO OTK/OHAET OCTa/IbHble TPe6OBaHMA 3asBUTE/IbHULLBI O CNPaBeA/IMBON KOMMEHCALMN.

B~ wODN -
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CoBepLUeHO Ha aHr/IMACKOM A3blke M 00bABNEHO B MNUCbMEHHON ¢opme 18 wutons 2000 roga, B
cooTBeTcTBUM C Mpasmnom 77 § 2 1 8 3 PernameHTta Cypa.

x.-I. KocTa Mpeacenartens
C. Oonne CekpeTapb Cyga

B cootBeTCcTBMM €O N. 2 cTaThk 45 KoHBeHUMM 1 npaBunoM 74 § 2 PernameHTa Cyfa, 0c060e MHeHue T-
Ha MéNbKIOK/IH0 A06aBNEHO B KaYeCTBe NPUIOXKEHNS.

Oco60e MHeHWe cyabn MENbKIOKI0
Mo NprynHaM, N3NOXKEHHBIM HIXKE, S HE MOTY COrNlacuTbCs C 60/bLUMHCTBOM MHEHWIA N0 AaHHOMY Aeny.

1. B oTHOLLEHNM cTaTbh 10, 5 NpeXze BCEro Xouy CAenaTb OYeHb BaKHOE 3aMeyaHue, KOTOpPoe CTaBuT
MoA BOMPOC BCHO aprymMeHTauuto, MPUBEAEHHYH OGOMbLUMHCTBOM, - a WMEHHO, 4TO MNepeBoa
OCKOPOWTENbHOW CTaTbi Ha aHIMACKUIA S3bIK OCTaBMISIET >KenaTb ropasfgo nydiero. bonee Toro, f
OTMeyato CyLLeCTBOBaHWE ABYX PasHbIX Bepcuii - 0aHoI B oT4eTe Komuccum (n. 20), Apyroii - B peLueHum
Cypma (n. 7) - a TaKKe TO, YTO HU OAHA M3 HMX HE MepedaeT MbICAM aBTOpa TOYHO M [OCTOBEPHO.
MockKosbKy 3TO TaK, TO Kak Mor Cy/ NpuitTK K NpaBuibHOMY PELLEHNIO?

2. Ecnn 6paTb cTaThio B LIENIOM, - B Heil n3/1araeTcs, Ha O4eHb NPUMUTUBHOM TYPELKOM A3blKe, MHEHWE ee
aBToOpa OTHOCUTE/IbHO peLleHus KYPACKOW Mpo6ieMbl B KOHTEKCTE MOAMTUKK, OCYLLECTB/ISEMOWA B TO
Bpemsi paBMTeNbCTBOM, (PakTOB TOW cuTyauum n MHeHuin CMW. ABTOpP KPUTWUKOBaS MO3ULUIO W
MoBefieHVe TOIN YacT KyPACKOW MHTENIMIEHLMM, KOTopas BbICTyNana 3a MUPHOe peLleHre npo6iemMbl 1
npojo/mkana ero nponaraHAMpoBsatb, - BbICMeMBas UX NOCPEACTBOM LMHUYHOIO fA3blKa. Mpuaepxunsanch
MHEHUS, Y4TO X MO3ULWS ABNSETCSA OLIMOOYHOW, OH NMPU3bIBaST UX NOLAEPXAaTb CO34aHue He3aBUCMMOro
KypAckoro rocyfapcrsa v cAenartb Bce He0bXoAMmoe AN ero CyLecTBOBaHWSA, & UMEHHO MPUBerHyTb K
BOIHE, UK, ApYrMm cnoBamu, noggepxatb genctems Teppopuctos MKK (PKK).

Mo MOeMy MHEHWO, 3TO SBMSETCS SBHbIM MOACTPEKATENLCTBOM K HACWUIMI0 B YCMOBUSX  BOJHbI
Teppopu3ma, KoTopasi 3aXNeCTHy/1a Foro-BocTok TypLum.

3. Mo obwemy npusHaHUO, B 0BBUHWUTENLHOM MPUrOBOpPe ANA 3asBuTeNbHUUBI CTambynbckuin Cyp
"ocypapcTBeHHON Be3onacHOCTW 3asBfis/l TOMIbKO O CenapaTtUCTCKUX [eNcTBUAX WM nponaraHge, 6e3
YNOMWHAHUA O MOHATUM "MOACTPEKATeNbCTBO K Hacuimio" (cM. n. 45 pelwleHuns). B cBOel cTaTbe aBTOp
Onpeensn 1 u3naran CBOK KOHeYHyto Lenb - co3gaHue Kypackoro rocygapcrsea. [anee, OH KpUTUKOBa
MUPHbIA MyTb W BbICTynan 3a 60pbby B (pOpMe TEppPOPUCTUYECKON [eATENIbHOCTU. 3TO HUYYTb He
MeHbLLIE, YeM MOACTPEKATENbCTBO K Hacununio. CornacHo B3rnafy asTopa, MosyyaeTcs, YTo Hacuaue - 3To
Heo6X0ANMbIVi 3N1EMEHT, 06513aTe/bHbIA 1 HEOTAENMMBIN OT CENapaTUCTCKOW AeSTENbHOCTY U MNOAUTUKN.

4. C HaTsHKKOM CYyXOeHWe, BblpaXKEHHOE B CTaTbe, MOTI/10 Obl paccMaTpmnBaTbCA Kak ﬂOFpaHMHHbIVI
NHUNAEHT. HO B 3TOM Cnyyae, A nonarar, MHeHWe no AaHHOMY Aefly HalMOHa/IbHbIX BnacTeu - KOTOpPbIE,
Nno HeO4HOKpPaTHOMY YNOMWHaHUIO CaMOro cyfa, HanpaMmyrto CBA3aHbl C peaanoﬁ CI/ITyaLI|I/Iel7I B CTpaHe, -
OO/DKHO Ob110 6bl UMETb GO/bLLUNIA BEC, YEM MHEHME MeXAyHapoaHOro Cyfa, NOCKOJIbKY eMy AO0J/HKHO
6b1/10 ObITb NpPenocTaB/iIEHO B ,CI,OCTaTOLIHOVI CTeneHn paclnpeHHOE MNMpaBo Ha PeELLEHNE.
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5. HakoHel, YMeCTHO i1 ToBOpUTbL 06 YCTAaHOBMBLLIEMCA NpeLefeHTHOM MnpaBe, KOTOPOro cnefyet
NpUAEPXKMBATLCA, €M pevb MAET O CBOOOAE MHEHMs U ero BblpakeHus? Ha Mo B3rnsg, Kaxgoe
BbIpaXXEHHOe MHEHME YHWMKA/IbHO Kak Mo COAepXXaHWt, Tak MU Mo opme U CTUI0, NO3TOMY MPU ero
paccCMOTPEHUMN 6bI10 6bl NPaBUIbHEE NMPUHMMATL BO BHVMMaHWe BCHO ero creumguky, ¢ nosuumi n. 2
cTatby 10 KoHBeHUMN.

6. UT0 KacaeTcsa HapyLleHus n. 1 ctatby 6, - HECMOTPSA Ha TO, YTO MOCTaB/IEHHas Npobnema bbl1a HeaBHO
pelleHa MOCPeAcTBOM M3MeHeHMs cocTaBa Cypaa TocydapcTBeHHon BesonacHocTu, Cyf npussa3san CBOe
pelleHne K CUTyauuu, CyLlecTBOBaBLUEN Ha TOT MOMeHT (CM. n. 55 pelueHus)). o aTomy nosogy S
obpatnnca bbl K 0C060MYy MHEHMIO, KOTOPOE S, BMECTE C CEMbIO U3BECTHLIMU cyabaMuM Cyfa, Bblpasu rno
aeny "WMHkan npotus Typumn™ (peweHre oT 9 mtoHsa 1998 roga), v K CBoOeMy 0COO0MY MHEHMIO MO Aeny
«Okctoorny npotus Typumm» («Ok3suoglu v. Turkey», pewleHve oT 8 mtona 1999 roga). A npocTo xoten
Obl NOAYEpPKHYTb, 4YTO B [JAaHHOM C/y4yae peLleHWe OONbLUMHCTBA BbITEKAET W3 HENpPaBUIbHO U

Heo60CHOBaHHO pacLUMPEHHON "Teopun BUAUMOCTI™, KaK 3TO YXKe 6b1710 B Aene "Hkan npoTtus Typuun'.

7. B 3aKk/04eHne BCEro CKasaHHOro, i He HaxoXy B [aHHOM [efle HUKAKOro HapyLleHus, B KOTOPOM
MOXHO 6b1/10 6bl 06BUHUTL MOCYAaPCTBO-0TBETUMKA.
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KpaTkoe nsnoxeHue gena

OENO "TOMA MPOTUMB TKOKCEMBYPIA™
(Thoma v. Luxembourg)

(xanoba Ne 38432/97)

MocTaHoBNneHne Cyaa
Crtpacbypr, 29 mapTta 2001 roga

Tema: angcpamanus

MMofTema: rpaxaaHCKO-npasoBas Auddamauns

Kputepuiti:  BaXHOCTb CBOOOAbI BbIPKEHUA MHEHWUS, «HEOOXOAMMOCTb B [AEMOKPATUYECKOM
obLecTBe»

HakasaHue: (hnHaHcoBas CaHKUmA

PelleHme: HapyLUeHWe NpaBa Ha CBOOOAY BblpaXeHNs MHeHUs (cTaTba 10); eanHOrnacHoe
FOpucankums: Esponericknini Cyg no npasam Yesnoseka: Jllokcemoypr

Kpatkoe 13noxeHvie 06CTOATENbCTB fiefia:

3aABUTESb, XYPHAUCT, paboTaroLMiA Ha paguocTaHumMm, 6bln 06BMHEH B Audipamaumm 3a To, YTO

npouuTpOBan B 3(Mpe MPOrpamMmMbl YTBEPXKAEHUE, COAEPXKABLUEECS B ras3eTHOM CTaTbe, UTO
YMHOBHWKM NIECHOIO X03A/CTBA ObIIN KOPPYMMUPOBaHbI.

PaKThI:

3asBuUTENb, XYPHAIUCT, paboTaroLMn Ha pafnoCTaHLMK, B CBOMX paguonepeadax nofgHsAM BONPOC O
npob6nemax, CBs3aHHbIX C 1€COBO30OHOBNEHNEM MOCE CEPUUN CTUXUIAHLIX 6eACTBMIA B JIHOKCEMOYpre
B 1990 rogy. B ofHol n3 cBOMX Nporpamm, OH NPOLUMUTMPOBaS OTPbLIBOK M3 Fa3eTHOM CTaTbW, B
KOTOPOM rOBOPW/IOCb, YTO BCE BOCEMbAECAT YMHOBHMKOB NECHOr0 Xo3sicTBa JltoKkcembypra, 3a
NCK/OYEHEM OfIHOTO, MPOAaXKHbl. Brnocneactsum 63 4UMHOBHMKA Komuccum JlecHoro Xossincrea
BO3OyAMnM fena o Auddamauum npoTue 3asBuTens. PelleHMeM cypga 3asBuTenb Obl1 06s3aH
BbINIATUTL KaXKAOMY UCTLY MO OAHOMY (PpaHKy B KayecTBe HOMWHA/IbHOrO BO3MeELLEHNA Yyulepba, a
TakKXXe MOHeCTU cyaebHble M3A4EePXKKM Ha TOM OCHOBaHMW, YTO, (JOPMa/IbHO OH He AUCTaHLMpOBaI
LUMTUPYEMOE YTBEPXKAEHME OT CBOMX COBCTBEHHBIX, YeM (haKTUUYECKM NoALepKan U3N0XKEHHYI TOUKY
3peHns. Taknum 06pa3om, OH 3acTaBW/1 OOLLECTBEHHOCTb MOBEPUTL, 6€3 KaKMX-nMbo [0Ka3aTe/bCTB
NN YTOYHEHWS, YTO BCe YNHOBHUKM Komuccum JTecHOro Xo3sincTea, 3a UCK/K0YeHWEM OfHOr0, Oblnn
3amMellaHbl B Koppynuuu. CrefoBaTeNibHO, OH Hapywmn 0053aTe/IbCTBO YECTHO MH(OPMMUPOBaThL
06LLECTBEHHOCTb, MOHEC OTBETCTBEHHOCTb B COOTBETCTBUM C [paxxgaHCKMM KoAeKcoMm, M [O/KeH
Ob1/1 BbINIATUTL KOMMNEHCALMIO.

PeLueHo:

Ba)kKHOCTb CB060/bl BbIPaXKEHNSA MHEHUS

CBob60OAa BbIp@KEHMS MHEHWU/ MpeacTaBnseT coboi oaHy U3 (hyHAAMeHTaNbHbIX OCHOB
[IEMOKPATUYEeCKOro OOLLEeCTBa, SBMASACb OAHWUM W3 OCHOBHbIX YC/MOBMIA €ro pasBuTtns U

camopeanimzauuy Kax[oro W3 ero YjaeHoB. FABNAACL NpPeAMeTOM [A/19 Y3KO UCTONIKOBaHHbIX
OrpaHuMyeHuin, cB060Aa BbIPXKEHNS MHEHWS
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«... MPUMEHMMA HE TOMbKO K «MH(OPMALMN» UK «UAESAM», KOTOpPble BOCIPUHUMAKTCS
bnaro>kenaTenbHO WAM paccMaTpuBalOTCA KakK 6e306uaHble Uin 6e3pasnnyHble, HO
TaKkoKe 1 K TakuM, KOTOpble OCKOPOIAT, LOKMPYIT WM BHyWAT 6GeCrnoKONCTBO
rocyfapcTBy WM YaCTW HaceneHus. TakoBbl TpebOBaHWS NaopamMama TeprnumocTu U
LUIMPOTbI B3rNSA40B, 663 KOTOPbIX HET «eMOKPaTNYeCcKoro obLecTea». OCyLleCcTBNEHNe
9TOil cBobGOAbl npeanonaraeT OrpaHUYeHWs, KOTOPble, BMeCTe C TEeM, AOMKHbI
TO/KOBATbHCA Y3KO 1 UX HEOOXOAMMOCTb A0MKHA ObITb YoeanTeNbHO AoKasaHax» (Nn. 44).

B [eMOKpaTN4YecKoM 06LLIECTBE MPecca UrpaeT 0Co60 BaXKHYH PO/ib:

«He CMOTpPA Ha TO, YTO OHa He [AO0MKHA NepPexoauTb W3BECTHbIE TpaHuubl, B
4aCTHOCTMU, B LEeNAX 3aWuThbl penyTauuy v npas APYrux v, Ha Heid, TeM He MeHee,
NEXXNT 0053aHHOCTb CO00LWATh — B MaHepe, COOTBETCTBYHOLEl ee 0653aTeNbCTBaM U
OTBETCTBEHHOCTU - WH(OpPMALMIO W uAen NO BCEM BOMpocaMm, NPeLCTaBNALMM
06LLECTBEHHYI0 BaXKHOCTb... [pecca He TOMbKO 065i3aHa pacnpocTpaHATh MHGopMaLMIo
N nieu: obLeCcTBEHHOCTb Tak>Ke UMeeT Mpaso noayyaTsb MX. ViHave, npecca 6yaeT He
CrMocobHa OCYWEeCTBNATb CBOK >KMU3HEHHO BadKHYK  (DYHKLMIO «CTOPO>KEBOrO Mncax»
obulecTBa... CTaTbs 10 3almiaeT He TONbKO cofepXKaHne 3TUX UHopmaLmy 1 nae,
HO W hopmy, B KOTOPOiI OHM coobliatoTcs (N. 45). XXypHaamcTckas cBobofa Tak>Ke
[0MyCKaeT HEKOTOPYH CTeneHb NpeyBenyeHns 1 faxke nposokauum (n. 46).»

bonee TOro, rocyfapCTBeHHbIE CyXKallue AO/IKHbI ObITb rOTOBbI K 60/bLUEN CTENEHW KPUTUKKN MO
nosoay X AeATenIbHOCTU, YEM YaCTHbIE Nnua.

[paHMLbl JOMYCTUMOM KPUTWMKM B afpec rocyAapCTBEHHbIX CAYXallUX, HaxogAWmxcs npu
CMOTHEHNMN CBOMX CMYXXEBHBIX (PYHKLMIA, KaK 1 B afipec NOUTUKOB, 6OMEe LMPOKU, YeM FPaHWULb
NPUeMNeMoii KPUTUKM MO OTHOLLEHMIO K YacTHOMY nuuy. OfiHako, 6yeT HenpaBW/bHbIM Monaratb,
YTO rOCYAapCTBEHHbIE CMyXKallyie 0CO3HAHHO BbICTAB/IAOT CBOW C/IOBA M AENCTBUS MOA NPUCTa/bHBbII
KOHTPO/b, KaK 3TO AenatT NOMUTWKKU, W, CNefoBaTesbHO, OHM He MOFYT OLEHMBATbCA HapaBHe C
MocneaHUMM, KOTra pedb UAET 0 KPUTUKE UX noBefeHust (M. 47).

Heo6XxoanMoCTb B AEMOKPATUYECKOM 06LLECTBE

OO6BWHeHMe 3adBUTENa NPeACTaBsN0 Co60M BMeLATeNbCTBO B €ro NpaBo Ha CBOOOAY BbIpaXXeHUA
MHEHUs, NpefyCMOTPEHHOe 3aKOHOM U MpecnefoBaBLUee 3aKOHHYH Lefb 3alyUTUTL npasa Apyrux
nopenn.  OcTaBanocb  OMpefenuTb  «HEO6XOAMMOCTb...»  [JaHHOro  BMeLUaTeNbCTBa  «...B
[AEMOKPATUYECKOM 00LLeCTBE». TECT HA HaMuMe He0BXOANUMOCTH - A0CTATOYHO CTPOTWiA:

«... BOMNPOC O «HEOOXOAMMOCTMW» OrpaHNYeHnst CBOOOAbI BbIPaXKEHUS MHEHMS [LOMKeEH
ObITb YeTKO yCcTaHoBneH. OOLEeN3BECTHO, YTO MNPY OLEHKE 3TOI «HEOOXOAUMOCTU»,
HaUMOHa/IbHble BMAacTW B MEPBYD ouvepefb LO/DKHbI ONpPeeMThb WMeeT /M MecTo
"HacTosATenbHas 0OLECTBEHHAs NMOTPEOHOCTL" ANA OrpaHuWyeHns npaea, W B AaHHON
OLEHKE OHWU MOMb3YTCA ONpefeNneHHOn cBO6OA0N YCMOTpPeHMs. B aenax, KacaroLmxcs
npeccbl, AaHHas cB0OGOAA YCMOTPEHUS OrpaHNYMBaeTCH  3alHTEPECOBAHHOCTbHO
[EeMOKpaTUMyecKoro obllecTBa rapaHTupoBaTb M MoALep>KMBaTb CBOGOLY Mpecchl.
Moao6HbIM 06pa3oM, Takol nHTepec 6yaeT BeCUTb 6OMbLUE NPU onpefeneHnn banaHca,
Kak 3T0 TpebyeTcs n. 2 ctaTbn 10 KOHBEHLMK, 6bI0 I OrpaHnyeHne nponopLmuoHaibHO
npecneayemMon 3aKoHHOM Lenmn» (n. 48).

BHYTPUroCyjapCTBEHHbI Cy/[ MPWUHAN BO BHUMaHWe MWL TO, YTO 3asBUTENb MPOLMTMPOBAN
OTPbIBOK M3 CTaTbW CBOEIO KOMMErN-KYPHAIUCTa, U TONIbKO Ha 3TOM OCHOBAHWM CYeS, UTO 3asiBUTENb
NoAdepXan 06BMHEHME, COAepKallleecsi B TeKCTe, TaK Kak (hOpMasbHO He AMCTaHLMpoBancs OT
UMTUPYEMOrO YTBEPXKAEHWs. TakuMm 00pa3oM, 3asBWUTE/lb MOHEC HaKasaHue 3a YTBEPXKAEHMS,
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cfienaHHble ApyrMm NMLOM, B CBSI3W C YEM AaHHbIA BOMPOC 3aTPOHY/ BaXHYK Npobnemy cBO60AbI
BbIPaXXeHNSI MHEHUS:

«HakasaHue >KypHanmcTa 3a COAeiCTBIUE B PACNpPOCTPaHEHNN Y TBEPXKAEHUIA, CLeNaHHbIX
OPYTMM  ILOM... MOXKET MOCNY>KUTb Cepbe3HbIM MPensTCTBAEM B COLEACTBUM CO
CTOPOHbI MPecchl 06CY>KAEHNI0 BOMPOCOB, NPeLCTaBNAWMX 06LWeCTBEHHbIA MHTEPEC, U
He JOMKHO NPUMEHATHCH, eCIM HET Ha 3T0 0C060 BECKMX NpuymH» (. 62).

«O0blee  TpeboBaHMe K  >KypHaMCTaM  CUCTEMaTWY4eCKn U1 OouLMaNnbHO
ANCTaHUMPOBaTbLCA OT COoAep>KaHus uMTaThbl, KOTopas MOXKeT OCKOpouTb uu
CMpOBOLMPOBATL APYruX NOAENA, WM HaHeCTW Bped WX penyTauuu, He COBMECTUMO C
PO/bI0 Npeccbl MNPeAocTaBnsATh WMHMPOPMaUMIO MO TEKYWWM COObITUAM, MHEHUAM K
naesam» (n. 64).

B nto6om cnyyae, 6bIN0 YCTAHOB/IEHO, YTO 3asiBUTE b NMPOSIB/ISAN OCTOPOXHOCTb, HANMOMMHAs, YTO OH
HauYMHaeT UMTATy M yKasblBas MMs aBTOpa CTaTbi. B AOMNONHEHWE, OH OXapaKTepW30Basl BCHO CTaTbHO
CBOEr0 KOMMErn-XypHa/IMCTa KaK HamnuCcaHHYH <«KECTKAM s3blkoM». OH Takke 06patuncs c
BOMPOCOM K TpeTbeli CTOPOHe, BNafieNbLy ECHbIX YrOAWIA, CUMTAET NN OH, BbIABUHYTbIE B CTaTbe
00BMHEHWsI cnpaBef/MBbiMK. 10 3TUM MpuYMHaM, 6bIIO  YCTaHOBNEHO HapylieHue cT. 10
EBponeiickoli KOHBEHLMW, MMeN0 MeCTO HapyLLEHVe NpaBa Ha CBOGOAY BbIPKEHUS MHEHWS.
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OEJTO "TOMA MNMPOTWMB JIOKCEMBYPIA™
(Thoma v. Luxembourg)
(>xanoba Ne 38432/97)

MNocTtaHoBNeHMe Cyga
Crpacbypr, 29 mapta 2001 .

[laHHOe peLUeHne SBNSETCA OKOHYaTeNbHbIM MpY 06CTOATENbCTBAX, M3NOXKEHHbIX B M. 2 cTaTbh 44
KoHBeHLMW. PellieHne MOXeT 6bITb MOABEPrHYTO PeAaKTUPOBaHWIO No (opme.

B pene "Toma npotuB Jltokcembypra™ EBponeickuin Cya no npaBam 4denoBeka (BTopas
Cekuws), 3acefias Kak NManata, B COCTaB KOTOPOIA BOLL/IN:

r-1 K.J1. Posakuc, lNpepcepaTens,
r-H b. KoHopTy,

r-H . boHenno,

r-xa ®. TH/bKeHs,

r-xa B. CTpaxHeLKa,

r-H I'. JTopeHseH,

r-xa M. Llaua-Hukonoscka, cyabu,

a TaKkxe r-H E. ®painbepr, CekpeTapb Cekuum,

MpoBeas coBellaHns 3a 3akpbiTbiMu aepsamu 30 Hos6ps 2000 roga, 1 despans 1 8 mapTa
2001 roga,

BbiHec cneaytollee MocTaHOBNEHWE, NPUHATOE B NOCNEAHUI U3 YKa3aHHbIX BbiLLe JHE:

MPOLIELYPA

1. deno 6bI10 Hayato nocne npuHATUA Cygom 3assneHus (Ne 38432/97) npotuB JlroKceMbypra,
nofjaHHoro B EBponeiickyto Komwuccuio no npaBam 4YenoBeka («Komuccusi») B COOTBETCTBUM C
NpexHeln ctatbei 25 KOHBEHUMM B 3aluTy MpaB 4esioBeKa M OCHOBHbIX CBOOO[ («KOHBEHLMSA»)
rpaxgaHvHom Jliokcembypra, r-Hom Mapkom Toma (Mark Thoma) («3asButenb») 9 ceHTabpsa 1997
roga.

2. B 3ane cypna 3aasutens npegctasnsn r-H Mon ¥Ypb6axdu (Pol Urbany), npakTuKyrowmiA aaBokaTt n3
Iliokcembypra. [MpaButenscTBo Jltokcembypra («IMpaBUTENbLCTBO») ObINO  NPEACTaBNEHO -HOM
Pompxepom Hotapom (Roger Nothar), ynosiHoMO4YeHHbIM NpeacTaBUTENIEM.

3. 3aaBuTeNb, B YAaCTHOCTW, YTBEPXAa O HapyLUeHUW ero npasa Ha CBOOGOAY BbIPAXEHWUS MHEHUS,
rapaHTMpOBaHHOro cTaTbel 10 KoHBEHUMN.

4. 3asBneHue 6b110 nepegaHo B Cya 1 Hoabpa 1998 roga, korga sctynun B cuny Mpotokon Ne 11 K
KoHBeHumu (MyHKT 2 cTtatbm 5 MpoTokona Ne 11).
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5. 3asBneHue 6bIno nepegaHo Bo Btopyro Cekuymtio Cypa (NyHKT 1 npaBuna 52 PernameHTa).
FocnogmH Mapk Puwbax (Mark Fischbach), n3bpaHHbIi cyabsi Jllokcembypra, 6bl1 0TO3BaH OT
paccMoTpeHus gena (npasuso 28). Mpeacenatens Cyaa HasHauW, COOTBETCTBEHHO, M-y dpaHcyasy
TronbkeH3 (Francoise Tulkens), u3bpaHHyt cyfabto benbrun, Ha ero mecto (m. 2 cratbum 27
KoHBeHUMM 1 NYHKT 1 npaBuna 29 PernameHTa).

6. PewweHnem o1 25 mas 2000 roga lManata 06bsABUIA XKanoby YaCTUYHO MPUEMIEMOR. [3ameuvaHue
CekpeTaps: C peLueHneM MOXKHO 03HaKOMUTbCA B CekpeTapuare]

7. 3asBUTeNb W NPaBUTE/ILCTBO MOAAsIM CBOM 3aMeyaHus Mo CyuiecTtBy fena (NyHKT 1 npasuia 59
PernameHTa).

8. OTKpbITOE cyaebHoe cnyLlaHue cocTosinock Bo Agopue Mpas Yenoseka B r. Ctpacbypre 30 HOS6pS
2000 roga (nyHKT 2 npasuna 59).

B Cygne npucyTcTBOBasIu:
() co cTOpOHbI NpaBUTENLCTBA

r-H Pogpxkep Hotap (Roger Nothar), ¥ NonHOMOYEeHHbI NpeACTaBUTE b,
r-xa AHgpe Knemadr (Andree Clemang),
r-H XXepapg ®unvnnc (Gerard Philipps), CoBeTHuK;

(b) co cTOpOHbI 3adBUTENA
r-H Mon ¥p6anu (Pol Urbany), CoBETHUK.

Cyp 3acnywan obpatweHus r-Ha Hotapa u r-Ha Yp6aHu, a Takke UX O0TBeTbl Ha BOMPOCLI OAHOM0 U3
yneHos Cypa.

PAKTDI
I. O6¢cTOsATENBCTBA feNa

9. 6 HoA6pa 1991 roga exefHeBHas raseta Jltokcembypra "Tare6natt” («Tageblatt»), neyataemas B
"epmaHuK, ony6nMKoBana CTaTbho XXypHanucTa [ko3n BpayH (Josy Braun) o pa3nnMuHbIX MeTofax
NecOBO306HOB/IEHNS, KOTOPbIE UCMONb30BA/INCL MOC/E CEPUN CTUXMIAHBIX 6ACTBUIA, OMYCTOLLMBLUNX
B Hayane 1990 roga 4acTb NeCHbIX MaccuBoB JItokcembypra. CTaTbs BbllWa MOA 3ar0/l0BKOM
"JlecoBo306HOBNEHME. ..ewe pa3” («Wiederaufforstung...das ganze noch einmal») u cogepxana
cneayroLwmii OTpPbIBOK:

[MepeBoa]

«LIHM3M [e/iCTBUTENbHO He 3HAeT npefena, Henb3s 3abbiBaTh O TOM, YTO 3TU JIECHbIE
Cafl0BHMKN pPYybST [epeBbs, MOKYyNawT, CadKalT, «KylbTUBAPYOT» rocyfapCcTBeHHble
(hOoHABI NOA MY3bIKY MUMNNOHOB (ppaHKoB. (MUHMCTPbI, NpucnywaiTeck!)

YTo0 3a BCEM 3TUM CKpbITO? KOHEYHO, N1oau, UMetoLLye K 9TOMY OTHOLLEHVe, 6yayT Bce
oTpuuaThb. Ho mocne pasroBopa C /MHOAbMM, paboTaloWmMMy B 3TOW ctepe, MOXKHO
caenaTb CneflyloLnii BbIBOA: ropasfo BbirogHee 3aHOBO NepecagnTh [epeBbs BO BTOPON U
TPeTuil pas, NoKynas vx y npofaBua, KOTOPbIi npeanaraeT Leapble NPOLEHTHI, Yem
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OAVH pa3 3aKynuB Ca>KeHubl Yy (DMPMbl, KOTOpas OCMeNMBaeTCs He [aBaTb B3ATKU.
(KommeHTapwii Yenoseka, KOTOPbIA 3HAKOM C 3TON CUCTEMOIA: «H 3HAKD TONbKO OLHOIO
YenoBeka, KOTOPbIA He MnoAkyneH». OH Has3Bal WMs HayabHWKA NECHOW Cny>K6bl W3
Baymb6éwa («Bambéschy).

«EcTecTBeHHO»,  OynbBapHas  npecca  CHoBa  Ny6/AMKYeT  «HEOOGOCHOBAHHYHO
YyJOBULLHOCTb», U «eCTECTBEHHO», YTO B 9TOM HET HW oW npasfbl. Ho Bnagensupl
NeCHbIX yroguin, 6yfb TO rocyfapcTBO, MyHMUMNaIbHble BAACTW WAW YacTHble Mua,
[O/MKHbI  3HATb Crefytollee: VMEHHO OHU  [O/MKHbI NAaTWTbL 3a MNOBTOPHOE
NlecOBO306HOBNEHNE, MOMb3a OT KOTOPOro COMHWTENbHA. VI MMEHHO OHWM  JOMKHbI
TpeboBaTb, 4YTOObI rOCYAAPCTBEHHbIE BAACTW «OUACTWAM OT HaBo3a ABIVEBbI
KOHIOLLHW», BMECTO MOCTOSHHbLIX MOMbITOK, C MEPEMEHHbIM YCMEXOM, 3aTblkaTb POT
TeM, KTO OCMeNMBaeTCA CTaBUTb VHTEepechbl rocyfapcTBa Bbille YaCTHbIX MHTEPECOB
HECKO/IbKMX «B/10X Ha MOLLIOHKe 651arococTosHua rocyaapcTsaa» (dixit Degenhard).»

10. 3asBMTE/lb Ha MOMEHT PacCMOTPeHWs [ena paboTan >KYpPHa/JIMCTOM Ha roCyAapCTBEHHON
pagmocTaHumm «RTL 92.5», onsa KOTOPOW OH roTOBW/I eXeHefeNbHY nporpammy B JleTuebypreLu
(Letzeburgesch) nop HassaHveMm «3komarasuk»' (Oekomagazin). TemaTuka Nporpammbl 6Gbina
MOCBSAILLEHa MpUpoLe M 3alimTe OKpyXarollein cpedbl. OH HeCKONbKO pa3 B CBOEM nporpamme
nofgHVMan Bonpoc 0 rnpobremax, CBA3aHHbIX C 1eCOBO30OHOB/IEHNEM MOC/E CTUXUIAHLIX 6eACTBUN B
1990 rogy v Hapsagy ¢ apyrumn CMI Jliokcembypra 3aTpoHy /1 Npobsiemy Kpusmca CUCTEMbI.

11. 6 Hos6ps 1991 ropa 3asBWUTeNb BblOpan TEMOW MpPOrpammbl «OKOMarasuH» BOMPOC O
NecoB0306HOBNEHMN. OH Hayasl CBOKO NPOrpammy CO BCTYM/IEHUSA, B KOTOPOM HaNnOMHWU/ CNyLIaTesNaMm,
4YTO Ha nNpOLW/OM Hefene TOBOPUA O «COOGMa3He UNIEHOB KOMMWCCWUM JIECHOFO  XO35IMCTBa
BOCMO/1b30BaTbCA MNPEVMMYLLECTBOM, KOrfa npeacTaBUTCA BO3MOXHOCTb» W YMOMSAHY/N O «Cepuu
TeNePOHHbIX 3BOHKOB OT JIOAEN C pasHbIX YroNKOB CTPaHbl, KOTOPbIM Obl10 YTO pacckasarb». OH
npogomxun: «B noboM cryyae 04YeBUAHO OLHO — BOMPOC 06 YNpaB/fieHUWM NECHbIMW YroAbsMU
ropasfo C/ioXKHee M MPOTUBOPEUMBEE, YeM MIOAN MOTYT Aymatb». OH TakKXe COO0OLMA, YTO MOXET
MpVBECTU NpUMep, Kak Bnafenew, YaCTHbIX /IECHbIX YTOAWIA NPUHAN paboTy OT YaCTHOrO MOAPSAUMKA,
a NOTOM «He 3Ha/, Kyfda [eBaTtbCs», MOMyYMB CYET 3a BbIMO/IHEHHYK pPaboTy He OT 4acTHOro
noapsgyvka, a OT KOMUCCUM JIeCHOr0 XO3AMCTBA, OTBETCTBEHHOM 3a [AaHHbIA cekTop. [locrne
BCTYN/IEHMS1 OH NPOAO/HKNN LUTMPOBATh BbILLEYNOMSHYTYHO CTaTbio, KOTOpas 6blna HanmcaHa no ero
C0BaM «peLUNTeNbHbIM A3bIKOM». OH CKa3as, NOMUMO MPOYero:

[MepeBop ¢ TekcTa, NepeBeieHHONo Ha hpaHLYy3CKUii, NPeaoCcTaBNeHHOTO 3asBUTeNeM]

«HO [eHbrM MOXKHO fenaTb W Ha /econuike, U B fiecy. ITO >Ke OTHOCUTCA K
Haca>KeHVAM, KOTOpble MOryT WCYUCNATHLCA MUIIMOHAMW. B cerogHslHeM Homepe
«TarebnaTT» B CBOE CTaTbe Ha ABE CTPaHuLbl >K0o3n bpayH He CMArYaeT CfoBa U He
[enaeT HuMKakmx YCTYMOK, ocy>Xpaasd noamTuky Komuccun BogHoro u  JlecHoro
Xo3ancTBa. JXypHaaucT nuweT, a A UMTUpyl: «TpebyeTcs onpeaeneHHas [ons
UMHM3MA, YTOObl He 3abblBaTb, YTO 3TW NIeCHble CaZ0BHUKM pacyuwalT, NoKynawT,
Ca>KalT U (B KaBbluKax) Ky/bTUBMPYIOT roCyAapCTBEHHble NIECHble YrOAMs He 3a CBOU
[ieHbIN, a 3a CpeAcTBa M3 rocyfapCTBEHHbIX (DOHA0B, MOA4 MY3blKy MWUINMOHOB». [>K03M
BpayH npuBoaMT 3aTeM pAokasaTenscTsa (fazit) aToro npegnono>keHusi: «lopasgo
BbIFOAHee 3aHOBO NepecagnThb [epeBbs BO BTOPOIM M TPeTuii pas, nokynas ux y npoaasua,
KOTOpbIV NpeanaraeT wWeapble NPoLeHTbI, YeM OAWH pa3 3akynTb CadKeHLbl Yy (OMpMbl,
KoTopasi OCMENMBAeTCA He [aBaTb B3ATKU». XXypHanmcT u3 TarebnaTT unTupyeT
aBTOPUTETHbIA WCTOYHUK M3 JIECHOM MNPOMbILWNEHHOCTU: «$ 3Ha0 TONMbKO OAHOro

! Tenenporpamma «3K0NOrNHECKUI XypHaN»
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yenoBeKa, KOTOpPbIA He NOAKYMNeH». B 3TON CBA3M YNOMUHAETCA UMA HaYa/lbHIKA eCHOTO
xo3aicTBa M3 baymb6éw. «Bnagenbubl Hawwux necos, 06yab TO rocyaapcTso,
MYH/UMN&/bHbIE BAACTU WM YacTHble 1La, LO/KHbI 3HATH ClefytoLlee: UMEHHO OHY
[OMKHbI NIATUTb 3a 6eCUNCIEHHbIE COMHUTE/bHbIE NPOEKTbI M0 IECOBO306HOB/IEHNIO», U
CHOBA UMTUPYS >KypHanucTa u3 Tare6naTT: «IMEHHO OHU A0N>KHbI TPeboBaTh, YTOObI
roCcyAapCTBeHHble BAACTMW OYMCT UM ABIMEBbI KOHIOLLIHM pa3 1 HaBcerga...»

12. 3asBuTeNb 00BACHWN, YTO [KO3u BpayH B CBOE pe3Koil ctaTbe 6e3 KonebaHuin cebiiancsd Ha
CTaTblO0 YT0/0BHOro Kojekca, KacatoLlyrocs BMeLLaTeIbCTBa, KOTopas 3anpeLLaet rocyapCTBeHHbIM
YMHOBHMKAM WM MYHULUMNAIbHBIM CAYXXaLMM WCNOMb30BaTb CBOE CNY)XeOHOe MONoXKeHUe AN
M3BMEYEHNA NIMYHOW Bbirodbl. OH fo6aBwn, 4to paboTHMKM Komuccum BogHoro u JlecHoro
XO035CTBa  «MONYYaOT XOpOLUee >KanoBaHWe W, HW MpW KakMX OOCTOSATENbCTBAX, He MOryT
NpeTeHoBaTb Ha [AeHbIM 1 6oraTeTb 3a CYET /IECHbIX YrOAWN, MpUHALNeXalmX rocyaapcTey WMm
4aCTHbIM B/aAeNbLaM, a TakKe 3a CHeT NoKynartesne APeBECHHbI UM NPOLABLIOB CaXKEHLEB».

13. 3aTemM OH NPOAOMKUN PaCCY>KAEHNA Ha 3Ty TEMY W 3aJan HECKO/IbKO BOMPOCOB MHXeHepy B. n3
Komuceun BogHoro n JlecHoro Xo03sicTBa, Npexae Y4em ChpocUTb MHEHWME YacTHOro Bajenbla
NeCHbIX yrogui P.:

[MepeBog ¢ TekcTa, NepeBefeHHOro Ha (paHLy3CKuii, NPeAocTaBNeHHOro 3asaBMTeNnemM]

«B [0CTaTO4YHO pe3Koil CTaTbe >XypHanncTa [>kosnm bpayH rosopuTcs: “lopasgo
BbIFOAHEe 3aHOBO NepecagnThb [epesbs BO BTOPOW M TPeTuid pas, nokynas ux y npogasua,
KOTOpbIA faeT Liefpble B3ATKN, YeM OfUH pa3 3aKynuTb Ca>KeHLbl Y upMbl, KOTOopas
OCMenMBaeTCs He fasaTb B3ATKWU». [focnoguH P., yTO Bbl gymaeTe 06 3TON (hpase.
Bawa paboTa TakXKe HEMHOrO CBfi3aHa C 3TOW Cepoit AeATeNbHOCTW, KakoB Balll
onbIT? Npasga M To, 0 YeM roeopuT [>K03n bpayH?»

14. MMocne TOro, Kak r-H P. BbIpa3na CBOK TOYKY 3pPEHMA MO 3TOMY BOMPOCY, 3adBUTE/b 3afasl emy
BOMPOC O [JOCTaBKe CaXKEHLEB M3-3a rpaHuLbl, BOMPOC, KOTOPbIA paHee 06CyKaancs ¢ NHxeHepom B.
OH 3agan P. cnegytolme BOMpochl:

«KakoBo Ballle MHeHME O [I0OCTaBKe Ca>KeHLEB W3-3a TrpaHulbl, BO3MOMKHO Yepe3s
TOpro.ueB 13 JTokceMbypra? Bo3MOXKHO /i1, YTO Ca>KeHLbl, BBO3VMbIE U3 BeHrpumn unm
cnaHum, Hanpymep, He NPOXOAAT HUKAKOI NPOBEPKN?»

15. Mocne oTBeTa 4aCTHOrO BfagenbLa Ha 3TOT BOMPOC, 3afBMTENlb 3aKOHYMN MPOrpaMMmy [O/roWn
AVCKYCCUEiA Ha TeMy roCYapCTBEHHbIX 3aKYMOK.

16. B npecc-penunse ot 19 Hos6pa 1991 roga Accoumaums JlecHuumx Jliokcembypra obbssuia o
HamepeHWn BO36GYAWTL [en0 NPOTUB 3asBUTENs O 3awmTe penyTtaumm (guddamaumm). OfHaKo, Ucka
He nocnefoBao.

17. C Hos6psa 1991 roga fo despans 1992 rofga COpPOK YeTbipe HaydalbHMKA NECHbIX YroAWin U AeBSATb
MHXXEHEPOB /IECHBbIX XO3AWCTB BO30YAWMNN TPaX4AHCKME [ena B OTHOLUEHWUM 3asaBuUTeNs 06 yuiepbe,
yTBEPXKAasi, YTO €ro 3asB/ieHUs HaHecIn Bpeg MxX penyTaumn. Kaxabidi n3 Hux tpe6osan 1 000 000
NIOKCEMOYPIrCKMX (hpaHKOB B Ka4ecTBe KomreHcauun Bpefa. OHKU yTBEPXKAIA, YTO OH NPOLMTUPOBA
00BMHeHNWA, cogepxxalymecs B Homepe Tare61aTT oT 6 Hos6psA 1991 rofa, HUKaK He CMArYMB KX, He
OTKOPPEKTUPOBAB M He MPOKOMMEHTUPOBAB WX, OH PacnpoCTpaHusI UX Kak CBOM COOCTBEHHbIE. TakuM
06pa3om, OH MWH(OPMMPOBaN O6LECTBEHHOCTb O TOM, YTO BCE HAYa/lbHWKW JECHBLIX YroAui
JTtokcembypra (Ha TOT MOMEHT UX OblJI0 OKOJI0O BOCbMUAECATU) M BCE UHXKEHEPbI JIECHbIX XO35MCTB
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Jllokcembypra, 3a WCK/IOYEHNEM OfHOr0, KOpPPYyMMMpoBaHbl U MPOA@XKHbI. B CBOMX WCKOBbIX
3asiB/IEHMSX OHW CCbINANCh Ha cyaebHoe pelueHne 1989 roga, B KOTOPOM FOBOPW/IOCS:

«YCTaHaBnmBas cB060ay npeccbl, KOHCTUTYLUMS He HanaraeT HUKaKUX OrpaHnYeHuid Ha
OCHOBHOW NPUHUMM, U3N0XKEHHbIN B cTaTbAx 1382 u 1383 IpakpaHckoro Kopekca.
CB0o60a npeccbl He abCcoMOTHA W 3aKaH4MBaeTCA Tam, rae oHa HapyllaeT 3aKOHHble
npasa ¥ WHTepecbl Apyrux uy. JKypHa/MCTbl He 00n1agalnT  WUMMYHUTETOM,
0CBOOO>KJaKLWMM MX OT 06s3aTenscTBa Co6/M04aTh OCTOPOXKHOCTH B OTHOLLEHWN
ApYyrux nofen, rocyfapcTsa U ero WHCTUTYTOB, U N0O0e HapylleHue, NyCcTb Aadke
Nerkoe, 9TOro 06s3aTenbCTBa HE3aKOHHO B COOTBETCTBUM C BbllLeyKa3aHHbIMM
cTaTbaAMu [paxkaaHckoro Kopekca, KOTopble 0053blBal0T /1H060r0 YenoBeka, Ybe
npaBoHapyLUeHe, HeobaymMaHHbIi NOCTYNOK WM YnywleHWe HaHecin yulepb Apyrum
muam, BbiNaTUTb KOMMEHCaLMIO.

XKypHanucTbl MOryT TOHECTV CypoBOe HakasaHue 3a HapylleHue 0653aTeNbCTBa
coo6LaTh NPasAMBYIO N 0OBEKTUBHYIO MHGOopMaumio» (pewweHne Ne 9.637 oT 13 HoA6psA
1989 roga, Cepal v. Bever).»

18. LLIeCTbaecsT TPM UCKOBbIX 3asBNIeHUs COiepyKanu 6osiee Mnv MeHee OfUHAKOBYHO (DOPMY/IMPOBKY.

19. 3aABuTENb 06paTUICA C NPOCLOOW 06BLEANHNUTL BCE UCKOBbIE 3asB/IEHMSI NMPOTUB HEro U 06BbABUTD
MX HenpuemsIemMbIMU MO TOW MPUYMHE, YTO OH TONbKO MPOUMTUPOBA/T BbICKa3blBaHUSI BrOJIHE
onpefeneHHoro  4enoseka. OH  MpefnOXWn  MPeAcTaBUTb  CBUAETENbCKME  MOKasaHWs,
AEMOHCTPUPYIOLLME MHOIOYMC/IEHHbIE HapyLleHWs B [JaHHOW cdepe, BbISIBMIEHHbIE UM B XOfe
MPOBELEHHOr0 XXYPHAIMCTCKOro paccnefosaHms. OH Takke Mofas BCTPeYHblE UCKOBbIE 3asB/IEHUA
NPOTMB KaXAoro ucrua ¢ Tpeb6osaHmem BbinsaTbl 25 000 NHOKCEMOYPrcKMX (hpaHKOB B KauyecTBe
AEHEXHOro nocobus ans noArotoBku aena B cyg u 100 000 ntoKceMOyprckmx (paHKoOB 3a
npoveccyasbHble 3/10ynoTpe6eHns 1 06pemMeHnTeNbHbIE CyAebHbIe CMYLLAHNA; OH TakXKe NnoTpeboBa
BO3MELLIEHME CYAeOHbIX N3AEPXKEK.

20. 14 wmons 1993 roga OKpyXHoi cya JlokceMbypra M3yumn LUECTbAECAT TPW [ena Ha OAHOM
CyAe6HOM CyLLaHWM 1 BbIHEC LLECTbAECAT TPM MPAKTUYECKN MAEHTUYHBIX pelleHuin. Cyg npucyaun
KaXXA0oMy WCTUY MO OAHOMY (hpaHKY B KauyecTBE KOMMEHCAUUM HOMWHA/IbHOIO Yyuiep6a, OTKIOHWN
BCTPEYHble UCKM 1 0653a 3a9BUTENSA BbINJATUTL BCE CyAeOHbIE N3LEPXKKN.

21. VI3yunB TEKCT BblLLIEyKa3aHHOTO OTPbIBKA M3 CTaTby B TarebnatT n uuTaTbl U3 pacrneyaTkn TekcTa
paguonporpaMmbl 3asBuTensi, OKpY>HOIA cy, MOCTaHOBW:

«XKypHasmcT Toma BOCNONb30Ba/ICs CTaTbe [I>Ko3n bpayH, B YaCTHOCTW, OTPbIBKOM,
CTasWuM NpegMeTOM crnopa, 4Tobbl yoeanTb OOLIECTBEHHOCTb, YTO [AeiCTBYylOLee
3aKOHOLATeNbCTBO He BbINOMHAETCH, W noafep>kaTb [fazit] BbIBOAbI, K KOTOPbIM
npuwen A>ko3n bpayH.

Cyf cuMTaeT, YTO WCMO/b30BaHNE COB «/IECHNUYECTBO, YNpaB/ieHe IECHOro X0341CcTBay
(Forstleit, Forstverwaltung) cy>kaeT Kpyr ntofeid, 0 KOTOpbIX rOBOPUTCA B Nporpamme. A
MCMONb30BaHMe BbIBOAA, CchenaHHoro bpayH, nNOATBEP>KAAET MHEHWEe YesoBeka,
NPeanonoXXNTeNbHO 3HAKOMOro ¢ 3aTum kpyrom (Berufener Stemma us dem Milieu) o
TOM, YTO OH 3HaKOM TO/bKO C Of4HWUM YeNOBEKOM, W3 3TOr0 Kpyra, KOTOPbIN He
NoAKyneH. Bce aTO 03HayaeT, YTO Te, MPOTUB KOro BbIABUralOTCA 06BUHEHUS, BNOMHE
0MNO3HaBaeMb!.
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Co cBoei no3uumm (Kak cny><atyini KOMUCCUI IECHOTO X03AACTBA) UCTEL, B 40CTaTO4YHOIA
Mepe yCTaHOBW/, YTO peMapku ToMa 6binn HanpasneHbl B ero agpec.

Cyf 0653aH npoaHaM3MpoBaTb Ae/iCTBMA OTBETYMKA W OLEHUTb, NonagaeT n AaHHbIN
NOCTYNOK Nof AeNcTBMe NONOXKeHWn cTaTein 1382 n 1383 MparkaaHckoro Kogekca.

AGCOMIOTHO ChpaBedMBO, YTO MNpecca WMeeT MNpaBo W fadke 0bs3aHa BbICTYNaTb C
KPUTWKOIA 3n10ynoTpebneHnid, KOTopble CTAHOBATCA M3BECTHbI OOLLECTBEHHON >KU3HY
(CSJ 23 mapTa 1912 roga P. 8, cTp. 346).

Ha npodeccmoHalbHbIX — >KypHanMcTax /eXKUT  0643aTenbCTBO  Ny6AMKOBATH
CBe>KaliLLne HOBOCTW, MHPOPMALMOHHbIE COOBLLEHNS 1, B 0OLLEM, BCE, YTO Ha WX B3NS4
npeAcTasNseT MHTePeC, kak MOXKHO ckopee (OKpy>KHoii cyf Jliokcembypra, 14 despasis
1990 roga, Ne 100/90). Mpecca AOMKHA COXpPaHUTb 3a COOOM MPaBO KPUTMKOBATH
06LLECTBEHHYIO [eATEeNbHOCTb rpa>kiaH U BCeX TeX, Ybsl AesATeNbHOCTb 3aTparmpaeT
coobuecTBo. lNpecca MMeeT npaBO FOBOPUTb TO, YTO AyMaeT OTHOCUTENbHO WX
[eATeNbHOCTW NPU YCNOBKM, YTO OHA He HAHOCUT YPOH UX penyTauuu n AencTsyeT 6e3
3noro ymbicna (OKpy>kHoW cyp JTiokcembypra, 27 okTa6psa 1986 roga, Feuillets de liaison
de conference St Yves Ne 69, cTp. 43).

CneposaTensHo, Mapk Toma umen nofHoe Npaso paccnefoBaTh NPO6ieMbl, BO3HUKLLME C
NEeCOBO30OHOBNEHNEM IECHbIX MAacCMBOB MOCNE CTUXUWAHbIX OeACTBUIA, a TakkKe
OCY>KAaTb W KPUTUKOBATb AEATENbHOCTb, KOTOpas, Ha ero B3rfsg, Hapywana
AENCTBYHOLLME 3aKOHbI 1 NPABOBbIE HOPMbI.

[elicTBUTENbHO, ONYGNMKOBAB CEPUID CTaTel B NPecce, NOKCEMOYPICKie >KYPHAIMCTbI
He YnycTWIN BO3MOXKHOCTb MPKB/EYb BHAMAHWE 06LLECTBEHHOCTU U FOCYAAPCTBEHHbIX
BnacTell K npo6nemam, KOTOpble OHU CYMTaIN CBOMM LONTOM KPUTUKOBATb.

OOLIEN3BECTHO, 4YTO OT  D>KYPHAIUCTOB  Henb3s  TpeboBaTb  abCONOTHONA
06bEKTVBHOCTU B CBETE OTHOCUTENbHO HEHAAEXKHbIX METOA0B >KYPHAINCTCKOro
paccneqoBaHusi, KOTOpble UM [OCTYMHbl. TeM He MeHee, >XYPHAIUCTbl 006s3aHbl
MCNonb30BaTb WMHGOPMaLUMO, KOTopas Oblna NpoBepeHa AOCTYMHbIMU UM MeTOoAaMM.
3aKkoH TpebyeT, 4YTOObl >KYpHaNUCTbl [eAcTBOBaAM 6e3 3710r0 ymbiCna, W He
npegocTasnseT UMMYHUTET Tem nuam, KOTOpble nocpeacTBOM
He06PO>KeNaTeNbHOCTW, 3M100bl U FNYNOCTU MNbITAOTCSA AUMCKPeANTUPOBATb APYrux
yepe3 nybnukaumn. HepgobpOCOBECTHOE HaMepeHue MOXKET BO3HWMKHYTb, Korga vy
>KYpHaNMCTa €ecTb MPUYMHbI COMHEBATbCA B [A0CTOBEPHOCTW (HaKTOB MAM OH
COMHEBaeTCA B CBOENM CMNOCOOHOCTY MpeAcTaBMTb AOKasaTenbCTBa [JOCTOBEPHOCTMU
naHHbIX pakToB (Civ. Brussels, 29 auBaps 1987 roga J.T. 1987 ropg).

B HacToswem aene Toma 6bin 06513aH NPeACcTaBUTb BECKME [0Ka3aTeNbCTBa, KOTOpPbIe
MO3BO/MAN EMY COFNACUTbLCS C YTBEPIKAEHNAMI BpayH 1 3a8BUTb, YTO UCTEL, BUHOBEH B
KOPPYNLMM B NECOBO30GHOBNEHN NECHBIX MACCUBOBY.

22. OTK/IOHMB MPEeANOXeHNe 3asBUTENs MNpPeAcTaBWTb  AOKasaTe/lbCTBA MO MPUYMHE KX
HeonpeaeneHHoCTU, OKPY>XKHOI Cyz NPULLIEN K BbIBOAY:

«Mapky TomMa He yganocb NPOAEMOHCTPMPOBATb, YTO OH UMEeT BecKue
[0Ka3aTeNbCTBa TOr0, YTO UCTEL, BUHOBEH B KOPPYMLMM B NECOBO30GHOBNEHUN NIECHBIX
MacCyBOB.
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B 3agaun cyga He BXoAWT yCTaHaBMBaTb WM NpeAnpUHAMATbL PacCnefoBaTeNbHbIe
Mepbl, YTOGbl MOMOYb >KYPHAIUCTY MPOBECTY paccnefoBaHWe Mocie CBEPLUMBLLErOCS
(haKkTa, KOTOPOe OH AOMKeH ObiN1 MPOBECTW A0 ONy6NMKOBAHWS CTaTbi, CTAaBLLE
npeAMeTOM cropa.

Bblpa>kas cBoe MHeHue, 6e3 [OKa3aTeNbCTB U Kakux-nMbo OroBOpoK, O TOM, YTO BCe
paboTHUKM Komuccum BopgHoro -  JlecHoro Xo03diWCTBa, 3afleCTBOBaHHbIE B
NleCOBO306HOB/NEHNN, 3@ WCKIHOYEHMEM OLHOrO YenoBeka, MPoAadKHbl, Toma npecTynun
paMKu CBOEro npasa pacrnpocTpaHATb MNPaBAvBYK MHOPMaUMIO W, CrefoBaTeNbHO,
COBEPLUWN TpaXKAaHCKO-NPaBOBOE NMPaBOHAPYLLUEHNEY.

23. 3asBUTeNb NOAaN anennsuuio NPOTMB BCEX LLECTMAECATU TPEX pelleHnii. B cBoeit anennsumm oH
06paTUNCs C XOAATaliCTBOM O6GbEAVHWUTL MATbAECAT YETbIPE feNa, BO3GYXKAEHHbIX Hauya/lbHUKaMU
NECHbIX XO3SCTB U AeBATb [eN, BO30YXXAEHHbIX VHXeHepaMu NecHOro xXo3siicTea. Ero onmnoHeHTbI
OCMOPUNM [aHHOE XOJaTaiicTBO. 3asiBMTENb He 3asiBUJI MOBTOPHO O CBOEM >XeNaHWWM NpeacTaBuUThb
[l0Ka3aTe/bCTBa, O YeM OH FOBOPWA B Cy/ie NEPBOI MHCTAHLMN.

24. 30 vtoHs 1996 roga AnennsumoHHbln Cyn Benvkoro Mpagctea JTiokcembypra (Ceabmas nanata)
BbIHEC CBOE NOCTaHOB/IEHME MO NPaKTUYECKN MAEHTUYHBIM CyeOHbIM pelueHnamM. Cyp ya0BAeTBOPUA
XO[aTaincTBO 3asBMTENA 00bLEAUHUTL fena U YTBEPAWN ocnapvBaemble pelueHnsi. OBGbACHAS CBOe
PeLLEHMEe NMPUCYANTb KaXKAOMY WUCTLY N0 0AHOMY (hpaHKY B KayecTBe KOMMEeHcauun HOMUHA/IbHOIO
yuiep6a, AnennaumoHHbii Cyg AONOMHUTENBHO NPUBEN CReAyoLMe NPUYNHBI K TeM, KOTOpble Obinn
N3M0XEHbI B peLueHnn OKPYXXHOTo cyfa:

«[MocKonbKY hpasbl «H 3HaK TO/MbLKO OLHOIO YeNoBeKa, KOTOopbIN He NoAKyneH. OH Ha3Ban
NUMS HayasbHUKa NlecHOM cny>kbbl M3 «Bambesch», - OTHeceHbl He K KOHKpeTHOMY
yenoseky, a K «Berufener Stemma us dem Milieu», TO eCTb AOCTATOYHO M3BECTHOMY
4enoBeKy B AaHHOW cghepe, KOTOPbIA Obln B Kypce KOH(MAEHUMaIbHBIX BOMNPOCOB, U Ha
KOTOpPOro MO>XHO OblI0 MONOXKUTHLCA B LOCTOBEPHOCTU MOMAYYEHHON MHGhopMaumu,
COOTBETCTBEHHO TEKCT CTaTbu bpayHa, NPOUMTUPOBAHHbLIA anesHTOM, HaBOAUT
06LLEeCTBEHHOCTb HA MbIC/b M 3aCTaBNAET ee MOBEPUTb, YTO HET HU OLHOI0 PaboTHYKA
Komucenn BogHoro u JlecHOro XosancTBa, 3a WCKIOYEHWEM Haya/bHMKA ECHOro
X035iicTBa bayMGELL, KOTOPbINA He Obin Obl 3aMeLLaH B KOPPYNLUUK.

OTctoga cneayeT, YTO BOMPEKU YTBEPXKAEHWIO anennsHTa, NPOUYTUPOBAHHbIA WM
TEKCT XapaKTepusyeT «OMPeAeneHHyl rpynny WAEHTUGULMPYEMBIX UL»  Kak
NPOJa>kHyl0, TakK Kak BCe paboTHMkM Komuccuu JlecHoro v BopgHoro XossiicTBa
OKasanmMcb B 3TOM MONOXKEHUM 1 BCE BMECTe COCTAaBNAT OMPeAeNeHHY rpynmny
NaEHTUULMPYEMbIX Ntoaei.

N3 BbilLECKA3aHHOrO CneAyeT, YTO UCTLbI B CyAe MEPBOI MHCTAHLMM U OTBETUMKN NO
[aHHOI anennsuym, Ha KOTOpbIX NeXKUT Gpems [oKasblBaHUs 06CTOSTENbCTB UCKOBOTO
3asiBMIEHMUs1, COYNM, MO POAY CBOelt paboTbl (MepPCOHaN KOMUCCHM NIECHOTO X03SIACTBA), YTO
TeKCT cTaTbu [>K03u BpayH, NpouMTUPOBaHHbI 3asBUTENEM, Obll HanpaeneH B KX

afipec.

[lanee, 3asBNTENO HE yAanocb YWTW OT OTBETCTBEHHOCTW, YTBEp>KAas, YTO €ero
PennKyM ObIMM HE YeM MHbIM, KakK uMTaTamMu M3 cTaThbi [>Ko3u bpayHa, cTasLuei
npeaMeTOM crnopa.

XKypHanamcT He MO>KeT u3be>kaTb OTBETCTBEHHOCTW, YTBep>KAasd, YUTO CTaThA,
KOTOpYH OH O6HapoaoBa/, SBMSETCA KOMWENW CTaTbW, paHee y>Ke Ony6/MKOBaHHOM
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APYTMM NLOM. PeLlnB BOCMPOK3BECTU AaHHYI0 CTaTbi, YKYPHAIUCT NpUCBanBaeT cebe
yTBEPXK/EHUS, COAEp>KallMecs B BOCMPOKM3BOAMMOM TEKCTE 1, Takum 06pasoM,
HaBNEKaeT Ha Ce6s NMUHYI0 OTBETCTBEHHOCTb.

TakoBO NONO>KEHWe [eN, U >XYPHa/IMCT, PELUMBLUMIA MPOCTO BOCMPOM3BECTU CTaThIO,
ony6/MKOBaHHYI0 paHee, MO>XKeT M36eXKaTb OTBETCTBEHHOCTM TONbKO B TOM Clyyae,
ecnn popMasbHO OTCTPAHUTCS OT CTaTbi WU ee COAepP>KaHUs, U eCnn CyLlecTByeT
HOBOCTHOMW MHTEPEC K BOCMPOW3BEAEHUIO COAEpP>KaHus CTaTbW, KOTopas y>ke 6bina
ony6/1KoBaHa.

B HacToOsWeM aene BMoHe OYEBWUAHO, YTO NPOLMTMPOBAB B NporpaMMe «3KOMarasmH»
0T 6 Hos6psA 1991 roga B Letzeburgesch oTpbiBoK cTaTbn [>Ko3n bpayHa, BbilleALLei B
TOT >Ke [eHb B raszeTe Tare6naTT B nporpaMMme anefnsHT He AMCTaHUMpoBasica OT
TeKcTa W, BYaCTHOCTU, OT BbILLEYNOMAHY TOro 06BUHEHUS, COAEPIKALLErOCS B HEM.

CrnefoBaTeNbHO, JaXKe MPeAnonodKyB, YTO ane/nsHT NPocTO NPOLYTUPOBAT OTPbIBOK
n3 cTaThbk [I>Ko3n bpayHa, cTaBLwWiA B nocneAcTBIAN NPeaMeTOM cropa, TeM He MeHee,
OH [IONKEH HECTU OTBETCTBEHHOCTb 32 LIMTVPOBAHME.

B 3akntoueHun, AnenisiumonHblii Cya cuMTaeT, YTO anensHTy He yAanoch YCTaHOBA T
[JOCTOBEPHOCTb OOCTOATENbCTB YTBEPXKAEHWS O KOppynuuW, cogep>kallerocs B
OTpbIBKe U3 cTaTby [I>Ko3n bpayHa, KOTOPYd OH MPOUUTUPOBa], YyUMTbiBasd TOT
(akT, 4YTO OH (opMasbHO He fAucTaHuMposBanca OT  Hero. [py  gaHHbIX
06CTOATENLCTBAX 3TO YTBEPXKAEHVWE camMO Mo cebe ycTaHasnMBaeT, YTO, Korga
anennsHT OTKPbITO NPOUMTUPOBaN OTPLIBOK M3 cTaTbh [>K03n bpayH 6 Hos6ps 1991
roga B nporpaMme «3KomarasuH», cofep>Kalyii 3TO yTBep>KAeHne, B 3TOM MOXHO
ObINI0 YCMOTPETb «3/10/i YMbICE/» BOMPEKN MHEHWIO anenisHTa...

OTctoga cneflyeT, 4TO 6e3gokasaTeNbHO 3acTaBndq 06WeCcTBEHHOCTL nonaraThb, YTO
BeCcb nepcoHan Komwuccum BogHoro u JlecHoro XossincTea, OT NECHUMKOB A0 AMPEKTOopa,
KOPPYMMNMPOBaH, 3a WUCK/OYEHNEM OHOro YeCTHOro paboTHMKa 13 baym6éLl, anennsaHT
Hapywmn cBoe 00653aTenbCTBO PacnpoCTpaHsTb NPaBAvBYD  MHGOPMaUMO W,
CnepoBaTeNbHO, COBEpLUNI TpaXK4aHCKO-NpaBoBOE MNpaBoHapyLUeHe, KOTOPOe MOBEK/O0
OTBETCTBEHHOCTb B COOTBETCTBMM CO cTaTbaAMu 1382 u 1383 [parkgaHCKoro
Kogekca ...»

25. 3asaBuTenb 06)kanoBas 3TO MOCTAHOBMEHWE B KacCauUMOHHBIA Cy[, KOTOpbIA pewleHmsimu oT 20
mapTta 1997 roga OTKNOHWA ero anennsumu. KaccaumoHHbIA Cyf, HanoMHWA, Cpean Mpoyero, YTo
ctatbu 1382 u 1383 [lMpaxpaHckoro Kofekca ycTaHaBnMBalOT cuUcTeMy KomneHcauuun. CornacHo
nocnegHeMy npeasioXeHMo ctatbh 24 KoHcTuTyumm n ctatbi 16(2) 3akoHa 0 npecce oT 20 utons
1869 rofa, pamMKu AeNCTBUSA 3TUX CTaTel B fefiax 0 NPecce He orpaHUYeHbl, Kak 1 B Apyrux ciepax, u
CyAbl CaMu OnpefenstoT OblI0 /1M COBEPLUEHO MpaBOHAPYLUEHWE, Y4YUTbIBas OCOObIA XapakTep
XYpPHaIMCTCKOW paboTbl. Cyf fo6aBui, UTo Cyfbl 60/1ee HU3KMX UHCTaHLUMIA 3aKOHHO 1 060CHOBaHHO
YCTaHOBWUWN Ha/INYMe NpaBoHaPYLLEHNA B JaHHOM [Jefe.

1. NpnMmeHMoOe HaLnoHa/IbHOEe 3aKOHOAATE/TbCTBO

26. MonoxeHnsa IpakaaHckoro Kopgekca Jltokcembypra, Kacarowmecsd OTBETCTBEHHOCTM B 0OLLEM
npase, rnacar:
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«CTaTbs 1382 «J1060e AeldCTBME, COBEPLUEHHOE MMLIOM W HaHecllee yuiep6 apyromy
My, BneveT 0643aHHOCTb NMuUa, MO Ybell BUHEe Obln HaHeceH yuiepd, BO3MECTUTb
HaHECEHHbIN yLep6».

CTaTbs 1383 «JTob60e Mo HeceT OTBETCTBEHHOCTb 3a YLep6, KOTOPbIA OHO HAHEC/O
HEe TOMbKO CBOMMW AENCTBUSMW, HO U OLWMOKAMWM W [EAHUSMU, COBEPLUEHHLIMU MO
HEOPEXKHOCT .

27. CornacHo ctatbam 1382 1 1383, npaBoHapyLLeHVe MOXET ObITb CNEeLCTBUEM HapYLLUEHWUS HOPMbI
YrofioBHOro npasa. B 3ToM cnyvae, XepTBa MOXET MNOAaTb IPaXAaHCKUA WCK Wan BO36YAWUTb
YrO/I0BHOE [1e/10 UMW BbICTYNUTb B KAYECTBE MPaXXJaHCKON CTOPOHbI B YTO/I0BHOM MpOLiecce.

28. [lpaBoHapyLleHWe, CBfA3aHHOE C HaHeceHVem yulepba penyTauuy Kakoro-nnbo nuua,
npeaycMOTpeHO cTaTbeit 443 YronosHoro Kogekca, kotopasi rnacuT:

«Jllob0oe Mo, KOTOPOe TMpu M3NOXKEHHbIX HUXKE O0OCTOATENbCTBAX, YMbILLIEHHO
06BMHSAET Apyroe MU0 B YeM-NM60, YTO MOXKET HaHecTu yulepb penyTauum 3TOro amua
WM MOABEPTHYTbH €ro Npe3peHuto 06LEeCTBEHHOCTU, CUMTAaeTCH BUHOBHLIM B K/EBETE,
€C/IM He NPeACTaBUT [0OKa3aTeNbCTB, NOATBEPXKAAOLMX MPaBAMBOCTb BbIABUHY ThIX
06BUHEHWIA, B TOM C/yyae, eciM 3akOH NpefycMaTpuBaeT 3allMTy CO CCbIIKOW Ha
onpasjblBatoLine 06CcTOoATENLCTBA. ECNM 3aKOH He npegycMaTpuBaeT Takoro suia
3aWMThI, JaHHOE NNLO AOMKHO 6bIThb NMPU3HAHO BUHOBHBLIM B Andidhamanmm».

29. Ctatba 16 3akoHa 0 npecce rnacut:

«/To60e NnLo, coBepLUVBLLEE MPaBOHAPYLLEHNE Yepe3 NPeccy B KauyeCcTBe OpraHMsaTopa
WM COyYaCTHMKA  MNpaBOHAPYLLUEHWS,  HECEeT  YrONOBHYW 1 TPa>KAAHCKYyto
OTBETCTBEHHOCTb.

OfHaKO €cnM NMYHOCTb OpraHM3aTopa W3BECTHA U OH SBASETCA Pa>KAaHMHOM
Jiokcembypra 1 npo>kuaeT B Bennkom lepuorcTse, u3gaTenb, peaakTop W 6o
COyYaCTHIK 0CBOGOXKAAITCS OT 0TBETCTBEHHOCTU.

30. 3T0 MOMOXEHWe 3aKOHA BBOAUT TMOHSATME «KOCBEHHOW OTBETCTBEHHOCTU» B CYAE6GHbIX
pa36upaTenbCTBax MPOTMB Mpecchl. CornacHO KOMMEHTapusM HOPUCTOB, 3Ta CUCTEMa YCTPaHseT
HEo6X0AMMOCTb NpeABapuUTebHOW LieH3ypbl aBTOPCKUX MaTepuanoB CO CTOPOHbI PeaakTopa,
M3[aTens UM PacnpocTpaHMTens. 34ech pedb UAET He 0 pa3faeneHn OTBETCTBEHHOCTM, a BO3/IOXKEHUN
ee Ha O[HOro YesfioBEKa, aBTOPa, €CAM Eero JIMYHOCTb YCTAHOB/IEHA, M E€CAM OH MPOXWUBAET B
Jltokcembypre. Ecnm aTW yCnoBWst He BbIMO/HKUMbI, OTBETCTBEHHOCTb BO3/1araeTcs Ha peaakTopa,
n3naTens v pacnpocTpaHUTens.

31. Ctatbsa 18 3aKOHa rnacur:
«HWKTO He MO>KeT ObITb 0CBOOGOXKAEH OT OTBETCTBEHHOCTW, NYyTEM M3BUHEHUA UK
onpasAaHus, B Cy TOro, YTO PyKONUCK, NeYyaTHbI MaTepuan, KapTyHbl Ui 3M6iembl,
ABNSKOTCA BOCMPOU3BEAEHMEM MaTepunanos, ony6IMKOBaHHbIX B Benrkom MepuorcTee um
3arpaHuuen».

NMPABO

I. MNMpepgnonaraemoe HapyLleHme ctaTb 10 KOHBEHL UMK
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32. 3asBuTeNb YTBEPXAas, YTO 06BMHEHME B €ro agpec NpeAcTaBnsno coboli BMeLLaTeIbCTBO B €ro
NMpaBoO Ha CBOOOAY BbIPKEHUS MHEHWS W HapylweHwe cTatb 10 KoHBeHUuM, KoTopas
npegycMaTpuBaert:

«1. Ka>Kfplil YenoBek MMeeT MpaBO CBOGOAHO Bblpa>KaTb CBOE MHEHWe. 3TO MpaBo
BK/IOYAeT CBOGOAY NPWIAEP>KMBATLCA CBOEr0 MHEHWS U CBOGOAy nofyyaTb W
pacnpocTPaHATb MHAopMaLMio 1 1aen 6e3 Kakoro-nnéo BMeLIaTeNbCTBA CO CTOPOHb
NyGMNYHBIX BNACTEl N HE3ABMCMO OT TOCYAapPCTBEHHbIX rPaHuL...

2. OcyuwecTsneHne 3Tux cB060A, Hanarawllee 00583aHHOCTU M OTBETCTBEHHOCTb,
MOXKET OblTb COMNPSXKEHO C  ONpeAeneHHbIMKW  (POPManbHOCTSAMM,  YCNOBUSIMUA,
OrpaHNYeHNAMN UMK CaHKUMSMU, KOTOpPbIE NPeLyCMOTPEHbI 3aKOHOM W HE06XO4UMbI B
AEMOKpaTUYeCKOM  00LleCTBE B WHTepecax  HauuoHanbHOW  6e30macHoCT!,
TeppuTOpUaNbHOM  LUENOCTHOCTW  WMAM  OOLLECTBEHHOrO  Mopsigka, B Lensx
npeaoTBpalleHnss  GecrnopsagkoB W NPeCcTYNNeHWd, And  oXpaHbl  3[0P0OBbS ¥
HPABCTBEHHOCTW, 3aWMTbl penyTauum waM npas Apyrux nud, npeLoTBpaLleHns
pasrnawleHns  MHopMauuMu,  MNOMAYYEHHOW  KOH(MAEHUManbHO, WM 0bGecneyeHus
aBTopuTeTa U 6eCNPUCTPaACTHOCTY NPaBOCYANA».

1. AprymeHTbI CTOPOH
(a) 3asBuTtenb

33. 3asBUTENb CUUTA/T, UTO 0BBMHUTENbHbIN NPUIOBOP B €ro aapec 63 COMHEHWs NPeACTaBsAN COBONA
BMELLATENbCTBO B €r0 MpaBO Ha CBOGOAY BbIPKEHWS MHEHWS, eI CyAe6HOe PacropsPKEHNE O
BbINnaTe HOMUHANBLHOTO Yllepba NpeAcTaBnseT coboii Takoe BMeLLaTeNbcTBO. B Nto6om crydae, cy/
MPUHAN PeLLEHe O BbinsiaTe 3asBUTENEM BCEX CYIe6HbIX U3AEPIKEK.

34. OH yTBEpXKAa, YTO BMeLLaTeNIbCTBO He ObII0 NPeAyCMOTPEHO 3aKOHOM, TakK Kak (hopMy/vpoBKa
crateii 1382 un 1383 [paxpgaHcKoro Kopgekca Oblla HEYETKOW W He OTBeYasa KpUTepuio
NpeacKasyemMocTy HakasaHus. 3asBuTeNb 06paTui BHUMaHWE Ha NPUHLMN, 4TO creuuanbHoe npaso
[O/MDKHO NpeBaMpoBaTth Hag o6wmum npasoM. COOTBETCTBEHHO, 3aKOH 0 npecce oT 20 utona 1869
roga, KOTOpblA OTBeYaeT KpuUTepuaM [AOCTYMHOCTU W MNPeLCcKa3yeMOCTV Haka3aHusi, [O/DKeH
MPUMEHATLCA B X0fe CyAebHOro pasbuparenscTsa NpoTuB XypHaucTa. Ctatba 16 3akoHa 0 mpecce,
yCTaHaB/MBaloLLlasd KOCBEHHYH) OTBETCTBEHHOCTb, MWCK/OYana ntoboe BMeLLaTesIbCTBO B MpaBo
3a9BUTENA Ha CBOOOAY BbIPKEHWA MHEHUA 3a UWTUPOBaHWe (parMeHTa W3 CTaTbM YeTKO
NaeHTUULMpoBaHHOro astopa. K TOMYy >ke BMeLlaTe/IbCTBO WCK/IHOYasIoCb HOPMOM, MMetoLeit
BbiCLUEE [eliCTBME, @ UMEHHO CTaTbel 24 KoHcTutyuun Jliokcembypra. B 3ak/toueHre, OH cocnaics
Ha peweHne KaccaynmoHHoro Cypga ®PpaHuuW, KOTOPbIA OTKIOHWM anenfsaumMio Ha pelleHune
AnennaumonHoro Cypa r. Napwka, KOTOpbIM CyA, 0TKa3asl B YA0B/IETBOPEHUN Xao0bl aneisHTa no
ctatbe 1382 [paxpaHckoro Kopgekca B cyge6HOM pa3bupaTenbCTBe MPOTWMB MPEcChl. 3asBUTENb
yTBepXJas, YTo AaHHOe peLLeHne NPUMEHNMO K HacTosALemy deny.

35. 3asBuTeNb YTBEPXKAAS, YTO BMELLATENIbCTBO HE MPEec/nefoBano 3aKOHHON Liesin, YTO OH JIMYHO He
[enan OCKOPOUTENbHbIX 3asiBNEHWIA, a MPOCTO MPOLMTMPOBAN OTPLIBOK M3 CTaTbk [Ko3n BpayHa.
Taknm 06pa3omM, BO3MOXXHO BMELLIATENbCTBO B MpaBo [pko3u bpayHa Ha CBO6GO/Y BbIpaXKEHWSt MHEHWS
MO0 6bITh PACLIEHEHO Kak MpPec/efytoLLee 3aKOHHYH Lieflb, OHO He MOT/I0 GbITb MPU3HAHO TaKOBbIM
MO OTHOLLIEHVIO K NPaBY 3asiBUTENS Ha CBO6GO/Y BbIPOKEHWS MHEHNS.

36. Ccblnasichb Ha pelueHve o geny “Mepcung npotve Oanun™ (“Jersild v. Denmark” oT 23 ceHTA6ps
1994 ropa, Series A, Ne 298), 3asBuTeNb 006aBW, YTO BMELLATENILCTBO HE 6blN0 HEOOXOAUMBIM B
AEeMOKpaTNYecKoM o6LiecTBe. OH 0OBSACHU/, UTO B LIEMISX OCTOPOXHOCTU YNOMSHY/, YTO LUTUPOBaI
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OTPbIBKM U3 CTaTby, ONY6NNKOBAHHONM €ro KONNeroi-xypHamcToM, 1 Nonpocua rocTeld NporpaMmbl
BbICKa3aTb CBOK TOYKY 3peHus. OH go6aBu/, 4TO Tema Mony4ymsia LIMPOKOe 06CYXAeHUe, U 4TO
OAVHHAALATb YrONOBHbLIX 1 BOCEMb AUCLMMNMHAPHBIX A€N ObIIN HaYaTbl B OTHOLLEHWUN AESTENIbHOCTU
4MHOBHMKOB Komuccun BogHoro n JlecHoro XossiicTBa. 3asBUTENb TakKe HacTamBasl, YToO peLLeHune
ObI/I0 HEMPOMOPLMOHAIbHLIM 3aKOHHOM LIENN, Tak Kak CyAe6Hble U3AEPXKN, KOTOPbIE eMy NMPULLIIOCH
BbIMATWUTb, ObININ O4YEHb 3HAYMTE/bHBI MO CyMME.

37. 3asBuUTeNb NOAYEPKHY, YTO NepcoHan Komwmccmm BofgHoro v JlecHoro Xo3sinctea Henb3s 6bIn1o
MpY3HaTb UMEIOLLMM MPaBo Ha 0COOYHO 3alimTy, Kak B fenie "HAHosckuiA npotus Monbwn™ (“'Janowski
v. Poland" [GC], Ne 25716/94, EKIMY 1999-1), Tak Kak (haKTU4eckme 06CTOATE/NIbCTBA TOro [ena
OT/IMYINCL OT 0OCTOATENLCTB HACTOSALLIETO fieNa.

38. 3anBuTeNb 3aKOHUYMN BLICTYMJIEHNE, CKa3aBs, YTO ero npaso Ha CBOOOLY BblPaXKEHNA MHEHUSA ObINOo
HapyLleHo BnacTamm Jllokcemobypra.

(b) MpaBuTENLCTBO

39. MpaBnTeNbCTBO HacTaMBaso, YTO 06BMHEHME 3asBUTENS He NPeaCcTaBNsNo0 Co60i BMeLIaTeNbCTBO
B €ro npaBo Ha CB0OGOAY BbIPaXXKEHUS MHEHMUs, TaK Kak Cyf MOCTaHOBW/ BbIMaTy HOMWHaIbHOIO
ylepba, cneaoBaTeNibHO, 3asBUTEb He MOHEC MaTepuanbHOro yulepba. [anee HakasaHue, KOTOpPOe
6bI10 CYMBO/IMYECKUM, HE OrpaHMUMBANIO M He HapyLUano NpaBo 3asBUTENS Ha CBOGOAY BblpaXKeHUS
MHeHVs. Cyfibl NMNLLb HANOMHWAN 3asBUTENIO, YTO AaHHas cBOOOAA MMena KOCBEHHOE OTHOLLEHMe K

aeny.

40. TMpaBUTENBCTBO MOACHWMIO, YTO BMeLUATENbCTBO, B /1K0OOM cfiyvae, Obl1o MpeLyCMOTPEHO
3aKOHOM, B YaCTHOCTW, cTaTbsiMn 1382 n 1383 NpaxkgaHckoro Kogekca, ycTaHaBMBatoLLMMMN OBLLNIA
MPUHLUMN OTBETCTBEHHOCTWU B rpaXKAaHCKoOM npase Jltokcembypra. MOCKONbKY KOZLEKC MOBeAeHus,
onpesensoWwmii 06a3aTeNnbCTBa XypHaIUCTa B [aHHON cdepe OTCYTCTBYeT, TO B 3TOM C/y4ae
NpUMeHseTca obllee npaBo. POpPMyNMpPOBKa MONOXKEHUA cTaTeid 1382 w1383, HanararoLimx
06s3aTeNIbCTBA Ha MWL, NO BMHE WM MO OLUMOKe, WX [eAHU0 KOTOPOro, COBEPLUEHHOMY MO
HEeBPEXHOCTW, Obl1 HAHECEH YLLEPO APYTroMY MMLY, BbINIaTUTb KOMMNEHCALMKO HAHECEHHOT O yLlep6a —
BMOJIHE YeTKas W LOCTYNHaA. OTU NPUHLUMIMbI U UX NPUMEHEHVE K XXYPHaIMCTaM, B YaCTHOCTK, OblIn
06roBOpeHbI U pas3biaCcHeHbl cyfamn. MpaBuUTeNsCTBO MPOAOIKIANG, YTBEPXKAas, UTO 3asBUTE/lb He MOT
CCblIaTbCA Ha CTaTblo 16 3aKOHa 0 npecce, yCTaHaB/INBaOLLY KOCBEHHYH OTBETCTBEHHOCTb, TaK Kak
06BUHEHNE B €ro agpec Obl10 OCHOBAHO HE Ha 3TOI CTaTbe. Ero 06BMHANM 3a HEBEPHOE NPUCBOEHWE
cnos [o3n bpayHa, Tak Kak 3afBUTE/Ib BbICKa3a/l YTBEPXEHVE, BblpaKatollee ero CO6CTBEHHYHO
OLIEHKY [0 TOro, Kak nepeLuesn K UMTUPOBAHWIO OTPLIBKOB M3 CTaTbu nocnegHero. CrefoBaTesbHo,
3adBUTENlb B NporpamMmme «3KOMarasuH» UCMonb30Ban CTaTbto [Ko3u BpayHa, ony6/MKOBaHHYHO B
TarebnarT B TO YTPO, He MPOBEPUB PEIEBAHTHOCTb M [OCTOBEPHOCTb WHMOPMaLMKM, KOTOPYH OHa
cofiepana, C eAMHCTBEHHON Liefbo MOATBEPANTL CBOK TOUKY 3PEHNS.

41. TpaBWUTENbCTBO YTBEPXKAAN0, YTO BMeLLATENbCTBO MPECNeAoBaio 3aKOHHYK Lenb U 6bl10
OMnpaBAaHO HEOBXOAMMOCTbIO 3alMTUTL PenyTaLuio U npaBa PYKOBOAMTENeElN NeCHbIX X03ACTB, a
TaKKe 6b1710 ONpaBAaHO NPe3yMMLyelt HEBUHOBHOCTM, 3aLLMLLAIOLLEN X CTOPOHY.

42. B 3akiouveHne [NpaBMTeNbCTBO 3asBAIO, YTO BMELLATENIbCTBO ObII0  HEO6X0AMMO B
[EMOKpaTUYeCKOM 06LLEeCTBE M MPOMNOPLUOHa/IbHO Npec/iefyeMoii 3aKOHHOM Lenn. B 3Toi cBA3n OHO
MOAYEPKHYNI0  BaKHOCTb  (PAKTWYECKMX  OOCTOATENbCTB  Aena.  YMOMsHyTas — MporpaMmma
TpaHCAMpoBasaCb Ha rOCYAapCTBEHHOM pPaAMOCTaHUMM NOcie MPOAO/HKUTENbHOW  KamnaHuu,
HarpaB/IieHHON NPOTMB PYKOBOAWTENEN NECHbIX X034ICTB. [anee, Tak Kak JIlOKCEMOYpr — ManeHbKast
CTpaHa C He6OMbLLUMM KOIMYECTBOM MHXXEHEPOB NIECHBLIX XO3AACTB M HaYa/IbHUKOB NIECHbIX YTOAWIA, TO
U@, 0 KOTOPbIX FOBOPUNOCL B MporpaMme, Obinv BMOSHE WAEHTUPUUMPYEMbI ANA TeX, KTO ee
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cnywan. bbiio 04eBMAHO TaKXe, YTO 3aABUTE/b BbiCKa3asl YTBepPXAeHVe O TOM, YTO BCE YMHOBHUKU
Komuceun BogHoro v JlecHoro Xo3ssincTea KOppyMnupoBaHbl, C CaMoro Hadyana nporpaMmbl. Takum
06pa3om, UMTaTbl U3 CTaTbM €ro KOMMErn-XXYpHaIMCTa OblM HU YEM MHbIM, KakK WAKOCTPpaLmMen ero
YTBEPXAEHNSA, KOTOPOe OH paHee cAenan, W B OOCY>XAEHUW KOTOPOro B AasbHeiwem yrnyéuncs,
OTKPbITO CCbINasiCb Ha 3aKOHOAATe/lbHble HOPMbI O «BMELLATENbCTBE». B 3TONM CBSA3M NPaBUTENLCTBO
COCNanoCb Ha pelleHne B YKazaHHOM Bblle gene "HAHOBCKWMA npotus Monbwun™, B Kotopom Cyp
MOACHWA, YTO TOCYZAaPCTBEHHbIE CMY>KaLLMe HYXX/AAKTCA B JOBEPUMN CO CTOPOHbI 00LLECTBEHHOCTU ANA
BbINO/IHEHNA CBOWX CNYXe6HbIX 0053aHHOCTER, W C4Yen, 4YTO OOBMHEHWE Tr-Ha $IHOBCKU B
OCKOpPOUTENbHbIX CMOBECHBIX Hamagkax B afpec roCyAapCTBEHHbIX CyXalmx He BbIXOAWIO0 3a
npegenbl cyfebHoOro ycmoTtpeHus. [MpaBMTeNbCTBO TakXke MOSACHWIO, YTO BMeELLATeNbCTBO 6blf0
Heo6X04MMO B CBETE HEOOXOAMMOCTM 3alUMTUTL PenyTaLMio Hauya/lbHUKOB NIECHLIX YIOAWN, U BBULY
OTCYTCTBMSI [0Ka3aTeNbCTB, MOATBEPXKAAIOLMX YTBEPXAeHVEe 3asBuTens. BmellatesbCTBO 6bIno
MPONOpPLMOHabHO NpecniefyeMori 3aKOHHOW Lienn, Tak KakK yCTaHaB/MBA/IO BbIMaaTy HOMWUHaIbHOMO
yuep6a 6e3 TpeboBaHUA Nyo6AnKaLuum cyaebHoro peLleHus.

1. OueHka Cypa
1. O6LLMe NpUHLUNbI

43. Cy[, cHOBa NOBTOPSET, YTO CBOOOAA BbIPKEHWUA MHEHWUIA ABSETCA OQHON M3 (PyHAAMEHTa/IbHbIX
OCHOB [leMOKpaTU4yeckoro o6uectea M OAHUM U3 OCHOBHbIX YCMOBWIA €ro pasBuUTUs U
CamMOCOBEPLLEHCTBOBAHUA KaXKA0WN NMUYHOCTY (CM. pewleHre "JInHreHc npoTtne Asctpun™ ("Lingens v.
Austria™) ot 8 nons 1986 roga, Series A, Ne 103, ctp. 26, n. 41). OcyLiecTBneHne 3Tol CBOGOAI
npeanonaraeT orpaHuWyeHus, KOTOpble, BMeCTe C TeM, "[O/MKHblI TONMKOBATbCA Y3KO U UX
HeobX0AMMOCTb A0/MKHA ObITh YOeanTeNnbHO foKasaHa™ (CM. pewleHve "Ob6cepsep v MapgnaH npoTye
CoeguHeHHoro Koponesctea" ("Observer and Guardian v. the United Kingdom™) oT 26 Hos6ps 1991
roga, Series A, Ne 216, cTp. 30, n. 59).

44, Kak 0TMe4eHO B NyHKTe 2 ctaTby 10, cBoGOAa MH(opMauuy U cBo60Ma BbIPKEHUS MHEHUMN
MPUMEHSETCA He TONbKO MO OTHOLUEHWIO K “MHGopmaummn” n "naesam”, Kotopble 61aronpusTHO
BOCMPUHMMAOTCS B 00LLLECTBe MO0 paccMaTpuBatoTCA Kak 6e300MAHbIE NN HEATPasibHbIE, HO Takxke
1 B OTHOLLEHUW TeX, KOTOPbIE LLOKUPYHOT, 0OMXKAKOT MK Bbli3bIBAKOT 06ECNOKOEHHOCTb Y rocyjapcTaa
WAN 4acTu HaceneHus. TakoBbl TpeboBaHUA TepnuMMOCTW, MaOpasM3Ma U LWMPOTbl B3rNsaos, 6e3
KOTOPbIX HET «JeMOKpaTM4eckoro obuiectea». (CM. pelwleHne "XeHawucaing npotuB CoeanHEHHOro
Koponesctga" ("Handyside v. the United Kingdom™) oT 7 gekabpsi 1976 roga, Series A, Ne 24, cTp.
23, 1. 49, n "Mepcung npotue Janun” oT 23 ceHTabps 1994 r., Series A, Ne 298, cTp. 26, n. 37).

45. lMpecca wUrpaet CyLleCTBEHHYIO PO/ib B [EeMOKpaTU4YecKoMm obuiectse. ECvM OHa He [o/mKHa
NepexouTb M3BECTHbIE FPaHuLbl, B YHACTHOCTM, B LLeNAX 3alMTbl penyTauum n npas ApYrux nui, Ha
Hel, TeM He MeHee, NeXNUT 0643aHHOCTb CO00LLAaTb — B MaHepe, COOTBETCTBYIOLLEN ee 0653aTe/IbCTBaM
N OTBETCTBEHHOCTM - MH(OPMALMIO MU MAEeN NO MOMUTUYECKMM BOMPOCaM, TakKXKe Kak 1 Mo Apyrum
BOMpocaM, MMEHLLMM 06LLECTBEHHOE 3HayeHMe (CM. pelueHne "[e Xaac u Mviticenc npoTve benbrun'
("De Haes and Gijsels v. Belgium") ot 24 espana 1997 ropga, c6. CcyAebHbIX peLIeHUn ©
noctaHoBneHn 1997-1, ctp. 233-34, n. 37). lNpecca He TONbKO HECET 3agayy pacrnpocTpaHsiTb
MH(opMaLmio 1 naen: o6LLecTBEHHOCTb TaKXKe MMeeT npaBo nosyyatb uX. ViHadve, npecca 6yaeTt He
CMoco6bHa OCyLLEeCTBATL CBOK) OCHOBHYHO (DYHKLMIO «CTOPOXEBOI0 Nca 06uecTBa» (CM. pewleHune no
neny "Toprep ToprepcoH npotus McnaHamn™ ("Thorgeir Thorgeirson v. Iceland”) ot 25 ntoHa 1992
roga, Series A, Ne 239, ctp. 28, n. 63, n "bnageT Tpomcé n CteHcaac npoTtns Hopserun” ("Bladet
Tromso and Stensaas v. Norway") [GC], Ne 21980/93, Reports 1999-111, n. 62). Ctatba 10 3awuiiaet
He TONbKO CofepXKaHve 3TON MHQopMauum 1 Uaein, HO U MaHepy, B KOTOPOI OHW coobLatoTes (CM.
pewweHve no geny "O6epwnnk npotms Asctpun™ ("Oberschlick v. Austria™) ot 23 mas 1991 roga,
Series A, Ne 204, cTp. 25, n. 57).
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46. )XKypHanuctckas cBobofa Takxe [ONyCKaeT HeKOTOPYH CTereHb MpeyBerMyeHns 1 faxe
nposokauun (cm. pewteHve "Tparep n O6epwuk npotus Asctpumn” ("Prager and Oberschlick v.
Austria™) ot 26 anpens 1995 ropga, Series A, Ne 313, cTp. 19, n. 38).

47. TpaHuubl JONYCTUMOWN KPUTUKM B aApec rOCYyAapCTBEHHbIX CYXalluX, HaxofAWMXCA npu
MCMOJSTHEHUW CBOUX CY>KEOHBbIX PYHKLMIA, KaK 1 B agpec NnosMTUKOB, 60nee LUNPOKKN, YeM FpaHuLbI
MPYEMNEMON KPUTUKM MO OTHOLLEHWIO K YacTHOMY nmuy. OaHako 6yAeT HenpaBW/bHbIM Monaratb,
4TO roCyflapCTBEHHbIE C/yXalliMe 0CO3HaHHO BbICTAB/AKT CBOW C/10Ba U AENCTBUSA MO NPUCTaIbHbIN
KOHTPO/Ib, KakK 3TO [efatoT MOAUTUKW, W, CNefoBaTe/lbHO, OHU He MOTYT OLeHMBATbCA, KOrja peyb
MOeT O KpUTWKe UX nosegeHus (cm. pewerve "O6epwnvk npotus AscTpun™ Ne2 ("Oberschlick v.
Austria” (Ne 2)) ot 1 mona 1997 roga, Otuetbl 1997-1V, ctp. 1275, n. 29, v BblWenpuBeaeHHOE
peLleHune "HHOBCKUIA NpoTus Monbwn®, n. 33).

48. [lanee, Kak OAMH M3 06LLMX MPUHLMNOB, BOMPOC O «HEOOXOAUMOCTU» OrpaHUYeHust CBOOOLb!
BbIPQXXEHMA MHEHUA [0/KeH OblTb YETKO YCTaHOB/EH. Kak npaBuo, Npu OLeHKe «HeoO6X0AUMOCTU»,
KoTopas onpaBfbiBaeT TO UM MHOE OrpaHUYeHne, HauMOoHaIbHbIe BNACTW NOJMb3YHTCA ONpeae/ieHHOW
cB060A0I YCMOTPeHUs. B enax, Kacatowmxca npeccol, jaHHas cBo60a YCMOTPeHMs OrpaHNYMBaeTCs
3aMHTEPEeCOBAHHOCTLIO [eMOKpATUYecKoro o6LLlecTBa rapaHTMpoBaTb W MOAAEPXKMBaTL CBOGOAY
npeccbl. MogobHbIM 06pa3oM, Kak 3TO0 TpebyeT n. 2 cratbM 10 KOHBEHUMW, 3TOT MHTepec
3HauMTeNIbHO MNepeBeLLMBaET BeCbl NPW  OMpefeneHUn  NPONOpPLUOHaNLHOCTM  OrpaHnYeHus
npecnesyemMon 3akoHHOW Lenn (CM. cpegu Apyrux [fen, peweHwe no geny “lyasuH npoTvB
CoeguHeHHoro Koponesctea” ("Goodwin v. The United Kingdom™) ot 27 mapTa 1996 roga, OtyeThl
1996-11, cTp. 500-501, n. 40, n peweHmne "Bopm npotus Asctpun™ (“"Worm v. Austria™) ot 29 aBrycra
1997 ropga, OTueTsbl 1997-V, cTp. 1551, n. 47).

49. OcyLLecTBNAA 3TOT KOHTPOb, CyA He CTaBUT nepes co60it Lenb NOAMEHSTL HaLMOHa/IbHbIE Cyabl,
OfJHaKO OH 00s3aH MPOBEPATb PeLUeHUs, KOTOpble BbIHOCAT MOC/eAHMe, UCMO/b3ys CBOE MpaBo Ha
cBo6Ofly yCMOTpPeHUs, Ha npeameT cooTBeTcTBUA CTaTbe 10 KoHBeHUUKU. B 4aCTHOCTU, OH [O/MKEH
OnpeaennTb, ABMSNOCL NI PpacCMaTpMBaEMOE BMELLATENbCTBO «MPONOPLMOHaNbHBIM 3aKOHHON Lienw,
KOTOPYK OHO Npecnegyet», U ABNAKTCA /M aprymMeHTbl, KOTOpblE UCMOMb3YHT rocyaapCTBEHHbIE
opraHbl 418 ero onpaBAaHns «CyLLEeCTBEHHbIMU 1 060CHOBaHHbLIMUY» (CM. peLleHue no geny "®peccos
n Pyap npotus ®paHummn™ ("Fressoz and Roire v. France™) [GC], Ne 29183/95, EKIMY 1999-1, n. 45).

2. MNpriMeHeHe BblilleyKa3aHHbIX MPUHLMMOB B JaHHOM aene

50. B HacToswem [fene 3adBuTeNb Obl 0053aH BbINJIATUTb HOMUHAIbHBIA Yulepb U cyfebHble
N3LEPXKN, TaK KaK emy He yAanocb BbIMOMHUTL CBOe 00653aTefibCTBO CO06LAaTh 0OLLECTBEHHOCTU
npasavBYyH0 MH(opmaumio. OH NpouUTMPOBaST OTPLIBKM M3 CTaTbW CBOEr0 KOIErU-XXYPHAIUCTA, B
KOTOpOI rOBOPU/IOCH, COMMTACHO UCTOYHMKY XOPOLUO 3HAKOMOMY C 3TOW Chepoil MPOMBILLIEHHOCTMH,
4TO BCE YMHOBHUKM Komuccum BogHoro n JlecHoro Xo3aicTea KOppyMnvpoBaHbl. AnefnsyMoHHbIR
Cyp cuen, 4to 3adBUTeNlb (hOPMasIbHO He oTfanma cebs OT NPOUMTUPOBAHHOIO TeKcTa M,
cnefioBaTesibHO, Kak 6bl MpUCcBOMNN cebe 06BMHUTENbHbIE BbICKA3blBaHUA, coAepKawmecs B Hem. Cyf
Pa3bACHW/, YTO 3afBUTENIO HE YAasioCb YCTaHOBUTb, YTO AaHHble 0OBUHEHUS MMEKT LOCTaTOYHbIe
OCHOBaHWUSA, 3TO 1 MOBJIEK/IO 3a CO60I NpPUB/EYeHNe ero K OTBETCTBEHHOCTMU.

51. PaccmatprBaemoe 0OOBMHeHWE, HeCOMHEHHO, MpeAcTaBnseT COO0M «BMeLLAaTeNIbCTBO» B MpaBo
3a9BUTENs Ha CBOOGOAY BblpaKeHUS MHeHMs (CM. pelleHune «Jlemaro n 30pHM NpoTve dpaHumms»
(«Lehideux and Isorni v. France») oT 23 ceHTa6pa 1998 roga, Otuetbl 1998-VII, cTp. 92, n. 39).

52. Bo3HMKaeT BONPOC, MOXET N JaHHOe OrpaHuyeHne ObITb OMpaBaHO B COOTBETCTBMM C MYHKTOM
2 ctatb 10 KoHBeHuun. CriefioBaTesibHO, HEOOXOAMMO BbISICHUTbL, «MPefyCMOTPEHO NN [aHHOe
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OrpaHM4yeHne 3aKOHOM», NpPecnefyeT i OHO «3aKOHHYH Lefib» B COOTBETCTBUU C 3TUM MYHKTOM, U
AB/AETCA /1N OHO «He0OXOAMMbIM B [AEeMOKPATMYECKOM 00LlecTBe» (CM. pelueHune "JIMHreHC NpoTuB
ABcTpumn" oT 8 ntona 1986 roga, Cepus A, Ne 103, cTp. 24-25, n. 34-37).

53. Cypn oTmeuyaeT, yto ctatbk 1382 n 1383 MpaxkgaHckoro Kopekca ycTtaHas/iMBaKOT MPUHLMNGI
OTBETCTBEHHOCTU B TPaXAaHCKOM Npase, W 4YTO cydbl JIlOKCembypra MpUMEHSIOT 3TW MpaBOBble
HOPMbl B OTHOLUEHMWN XXYPHaIMCTOB B CyfeOHOM npakTuke. Cyf Aanee coobuiaeT, 4To cratba 18
3akoHa 0 npecce oT 1869 roga rnacut: «HUKTO He MOXET OblTb OCBOOOXAEH OT OTBETCTBEHHOCTMU,
MyTeM WU3BMHEHWSI UM ONpaBAaHuns, B CUY TOrO, YTO PYKOMWUCK, NeYaTHbIN MaTepuas, KapTuHbl Un
amb6/1eMbl, SBNAKOTCA BOCNPOU3BEAEHMEM MaTepnanos, onyo6nKoBaHHbIX B Benvkom Mepuorctee muam
3arpaHuueli». CnegosatenibHo, Cyf CUMTAET, YTO 3as8BUTEb MOT NPEABUAETL B Pa3yMHOM CTEMEHN, U
Mo HeO6XOAUMOCTM MOT NOMYYNTb KBUIM(ULMPOBAHHBIA COBET, YTO Or/1alleHne AaHHON MHopmauum
B ahmpe ero nporpaMmbl He 0CBOOOXKAET ero 0T OTBETCTBEHHOCTU. TakMM 06pa3oM, MOXHO CUMTATb,
4TO AaHHOe BMeLLaTe/IbCTBO ObIN0 «NPefyCMOTPEHO 3aKOHOM» (CM. pelwleHune “CaHan Taimc™ NnpoTus
CoeguHeHHoro Koponesctsa" ("The Sunday Times v. The United Kingdom™) ot 26 anpens 1979
roga, Series A, Ne 30).

54. Cypf cuMTaeT, 4TO OCHOBAHMSA, Ha KOTOpble ONMpannch cyabl JIOKCEMOYpPra B CBOMX PeLLUEHUSAX, He
MPOTUBOPEYUNNIA 3aKOHHOM LEeNn 3aWuTUTb PenyTaumio U npaBa WMHXEHEPOB /IECHLIX XO3SNCTB U
HaYa/IbHUKOB JIECHBIX YrOAWiA, & TaKXKe COOTBETCTBOBa/IM MPE3yMMLMN HEBUHOBHOCTH, KOTOpas bblna
Ha X cTopoHe. CriefoBaTesibHO, Lenb JaHHOMo BMELLAaTeNbCTBa Oblna 3aWwmnTuTb «penyTaLmio 1 npasa
APYTnX Ntoeins.

55. Tenepb Cya 06s3aH YCTaHOBWUTb, SIBNSETCS MM [aHHOE BMELLATENbCTBO «HEOOXOAWMbIM B
[EMOKPATNUYECKOM 06LLECTBE» /1S AOCTUMXKEHUS 3TOV LIEN, a TAKXKE YCTAHOBWTb, BbI3BAHO /N JaHHOE
BMeLLIaTeNIbCTBO OCTPOiA couyanbHOM He0GX0AMMOCTLIO, MPOMOPLIMOHANLHO M OHO MNpecnesyemol
3aKOHHOWA LIeNN, 1 SBNSKOTCS SN apryMeHTbl, KOTOPbIe UCMO/Mb3YHT FOCYAapCTBEHHbIE OpraHbl s ero
0npaBAaHusl, CyLLECTBEHHbIMM N 060CHOBAHHbLIMM.

56. Cyf c caMoro Havana Mnof4epKuBaeT, yYTo CreayeT yaenmTb 0coboe BHUMaHWe pasmepy CTpaHbl.
HecmoTpst Ha TO, YTO 3adBUTENb COOOLMNIT CBEAEHNS B CBOEW MporpaMme, He HasblBasi KOHKPETHbIX
MIMEH, BCE e IMYHOCTb MHXXEHEPOB W Ha4asIbHWKOB IECHbIX YIOAWIA CTAaHOBUTCA BMNOSIHE OYEBMAHONM
cryLwartensm, Tak Kak 41c/io YAHOBHUKOB, paboTatowmx B Komuccum JSlecHoro n BogHoro Xo3ssicTea,
OrpaHunyeHo.

57. Cyp HaxofuT, YTO HEKOTOpble 0OBUHUTENbHbIE BbICKa3blBaHWA, MPOW3HECEHHbIE 3afBUTENIEM B
afipec YMHOBHMKOB 6 HOs6ps 1991 roga B nporpamme, 6binM 060CHOBaHHbIMW. B A0MNOMHEHME K
umMtatam u3 ctatbu [PKo3n bpayHa, 3asBUTENb YNOMSHY/, CPeau Mpoyero, 0 «Co6/sa3He Y/1eHOoB
KOMUCCUMM  /IECHOrO  XO3fMCTBA  BOCMO/Ib30BATLCH  MPEMMYLLECTBOM,  KOrga  MnpefcTaBuTCs
BO3MOXHOCTb». OH TakXKe roBOpu O CEPbe3HOM HapyLLUEHUWN B BUAe «BMeLLaTeNbCTBa» YNHOBHUKOB
Komuccnn BogHoro v JlecHoro Xo3siicTBa B YaCTHYH TOPrOB/ItO 16COM, MPUHMMAsi BO BHUMaHWE TO,
4TO rocyfapCTBeHHbIe Cy>Kallue [0/KHbI Bbl3blBaTb [A0BEPME Y 06LECTBEHHOCTU, HEO6XOAMMOE UM
A1 OCYLLIECTB/IEHNS CBOMX CMY>KEOHbIX 0683aHHOCTEN (CM. pelleHne "HHOBCKMIA NpoTuB Monbwmn™ ot
21 aHBaps 1999 roga, OTueTsl 1999-1, n. 33).

58. Cyf [O/MXKeH, OAHAaKO, 3aMeTUTb, YTO 3aTPOHYyTas B MporpamMmMe Tema LUMPOKO 06CyXaanach B
cpeacTBax MaccoBov MHopMauum JTiokcembypra 1 Kacanacb NpPo6/eMbl, Bbi3blBatOLLE 6OMbLUION
MHTepec OOLLeCTBEHHOCTW. J1toOble OrpaHUYeHMs B [aHHON cdepe  [OMKHbI  ObiTb  YETKO
chopmynuposaHbl. CnefosatenbHo, Cyf AO/MKEH NPOSABUTL OCTOPOXKHOCTb, KOrAa, KaK B HAaCTOALLEM
fene, NPUHATbIE TOCYAaPCTBEHHLIMU BNACTAMW Mepbl U Ha/IOXEeHHbIe Haka3aHWUA TakoBbl, YTO MOTYT
yfepxaTtb Npeccy OT y4yacTus B 06CY>XAEeHUN BONPOCOB, MPeACcTaBAAOWMX 06LECTBEHHBIA NHTepec
(cM. BbILLEYNOMSIHYTOE peLuerve "Mepcung npotus danun”, cTp. 25-26, n. 35).
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59. InaBHbI BOMPOC 3aKNOYaeTCA B TOM, HACKO/MbKO MPaBUIbHO TOCYAapCTBEHHbIE BaCcTy
BOCMO/1b30BA/INCb CBOOOLON YCMOTPEHWS, KOrja BbIHECM MNPOTUB 3afBUTENS OOBUHUTE/bHbIN
MpWUroBop, MNpW3HaB ero BWHOBHbIM B HapyLleHUVM 0653aTeNbCTBa CO06LWAaTh 06LEeCTBEHHOCTU
NpaBAyBYIO NHOPMALMIO.

54. B atom Bonpoce CyAa cuuTaeT pasyMHbIM MPUHATL BO BHMMaHWe, Kak 3T0 chenano
MpaBUTENLCTBO, YTO paccMaTpuBas B LIe/IOM KOMMEHTapuun 3asBuTeNs B MPorpaMme, MOXHO MPUATK K
BbIBOZY, YTO 3aABUTENb Pasfenan nosnuuio — BO3MOXHO, YaCTUYHO, U3MIOXKEHHYHO B COAEPXKaHuK
LMTaT U3 CTaTbW.

60. OAHaKo, Ans yCTaHOB/MEHUS! YeTKOW 1 y6eanTenbHON «Heo6X0AUMOCTU» OrpaHUYeHUs CBOGOAbI
BbIpaXKeHWst MHeHWs, Cy, AO/MKEH M3YUNTb NPOGAeMy, FNaBHbIM 06pa3oM, C TOUKM 3PEHMS, MPUHSATON
cypamu Jltokcembypra. B aToil cBssu Cyf 06s3aH OTMETUTb, YTO ANENNSLUMOHHbIA Cya KOCHY/CS
BOMpOCa O LMTMPOBAHUM 3asBUTENIEM OTPbIBKA M3 CTaTbll €ro KOMNEru-XypHaIncTa, U BbIHEC CBOE
peLLeHMe, OCHOBbIBAsChb TOMbKO Ha TOM, YTO 3asBUTE b MPUCBOMN cebe YTBEPXKAEHWS, CoepKallecs
B TEKCTe, TakK Kak (popMasibHO He OTAanu cebs OT Hero.

61. Cyf NOBTOPSET, YTO «HaKaszaHve XXypHaancTa 3a COAeNCTBME B PacnpoCTPaHEHUN YTBEPXKAEHWUNA,
BbICKA3aHHbIX APYIUM JIMLOM... MOXET MOCNY>XWUTb Cepbe3HbIM MPEensaTCTBUEM B 06CY>XAEeHUN
npeccoli BONPOCOB OOLECTBEHHON0 UHTEpPeca, M He JO/MKHO MPUMEHSATLCS, eC/IN HET Ha TO BECKMX
NPUUMH» (CM. BblLLieyKa3aHHOe pelueHve "epcung npotus JaHumn", cTp. 25-26, . 35).

62. B HacTosuweM fene AnennsiumoHHbid Cyf cHadana usydnn COAep)KaHue OCrapvBaemMblX LMTaT.
Cyp cuen, 4To npunucbiBas gpasy («H 3Hal0 TOMbKO OAHOMO YenoBeKa, KOTOPbIA He MOAKYMEeH»)
4esioBeKy, paboTatolemMy B AaHHOW MHAYCTPUKU, TO eCTb TOMY, KOMY «MOXHO [OBEPSATb, U KTO He
NpPesoCcTaBUT NIOXHOW MH(opMauum», ctatba [pko3n bpayHa «HaBOAMT 06LLECTBEHHOCTb HA MbIC/b U
3aCTaB/isSieT ee MOBepUTb, YTO HET HU OAHOr0 paboTHMKa Komucemumn BogHoro n JleCHoro XossincTaa,
32 MCK/IIOYEHMEM Haya/lbHMKa NIeCHOro Xo3dicTBa baym6élua, KOTOpbIA He 6bln Obl 3amellaH B
Koppynuuuy». AnennsunoHHbln Cyf pasbsCHUA, YTO 3asBUTE/lb He MOT M36eXaTb OTBETCTBEHHOCTU,
COC/aBLUMCb Ha TO, YTO MPOCTO MPOLUTMPOBA OTPbIBKN 13 cTaTbk [ko3u BpayHa. Cyg 06bAcHUN:
«KypHanncT, NpouMTUPOBaBLUMIA CTaTbi, paHee MOSBMBLUYIOCS B MpPecce, MOXET Wu3bexarb
OTBETCTBEHHOCTU, TO/ILKO €C/M (POPMasibHO OTCTPaHUT cebs OT CTaTbM U ee CoAepXaHus...». B
3aK/l0YeHre Cyf, OTMeTW/1, YTO 3asBWUTENlb MPOLUTMPOBaN OTPbIBOK K3 cTatbh [ko3n BpayHa,
COAepXKaLMin  OOBMHUTENbHbIE YTBEPXKAEHME, OOCTOSATENbCTBA KOTOPOrO OH He BbIACHWUA, W,
CNnepoBatenbHO, eCTBOBa/I He 6e3 «3M10r0 YMbIC/ax».

63. B ob6cToATenscTBax faHHoro fgena Cyf He cumTaeT AaHHble 0OBbACHEHMS «yOeanTeNbHbIMU» W
CMOCO6HbIMK ONpaBfaTh HakaszaHWe, KOTOPOe OblI0 BbIHECEHO XXypHanucTy. Obliee TpeboBaHMe K
XYpHa/IMCTaM CUCTEMATUYECKU M (hOpPMasIbHO OTAaNATb CeOA OT COAEPXKaHWSA LmUTaTbl, KOTOpas MOXeT
OCKOpPOUTL U/IM CNPOBOLMPOBATL APYTUX NIOLENA, UM HAHECTW Bpes MUX penyTauun, He COBMECTUMO C
PONbI0 MPEcchbl MPefoCTaBNATb WHMOPMALMIO MO TeKYLMM COObITUAM, MHeHusM u ungesm. B
HaCTOfLLEM [efie, KpaTKOe U3/I0XKeHUe NporpamMMbl 4EMOHCTPUPYET, UTO, B IKO60OM Cnyyae, 3aaBUTESb
NPOSABNAN OCTOPOXKHOCTb, MOCTOAHHO HAMOMWHasa, YTO UMUTUMPYET CTaTbio, U YKasbiBasd MMSA aBTopa
cTatbuM. B [omnosiHeHvWe, OH OXapakKTepu3oBa/l BCH CTaTbi0 CBOEr0 KOJern-ypHaimcra Kak
HanMCaHHYH «C/IULLIKOM OCTPbIM A3bIKOM». OH Take 06paTuncs ¢ BONPOCOM K TpeTbell CTOPOHE,
B/1afieNbLly NIECHbIX YIOAWI, CUATAET /M OH TO, 0 Yem nuweT [pko3u bpayH, npaBaoi.

64. B cBeTe BbILLEN3/IOXKEHHOIO, OCHOBaHWA AJ19 OGBUHEHWUS 3asBUTENS He [LOCTaTOYHbl, YTOObI
y6eautb Cyj B TOM, YTO JaHHOE BMeLLaTe/lbCTBO B NPaBO 3asBUTENS HA CBOOOLY BbIPXKEHWUS MHEHUS
OblNO0 «HEOOXOAMMO B [EeMOKpaTMYecKOoM 00LlecTBe». B 4aCcTHOCTW, NPUHATbIE Mepbl OblIn
HENPONopLMOHa/bHbI MPEC/efyeMOi LieNn «3aliMTUTb PenyTauuio 1 Npasa ApYrux Noaens.
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65. CnegoBaTesibHO, Ha MU0 HapyLueHue cTtatb 10 KoHBEHLMW.
Il. NMpumeHeHme cTtaTbn 41 KOHBEHLWYK
66. Ctatba 41 KoHBEHUMN rnacuT:

«Ecnm Cypg 06bsBnsie T, YT0 UMENo MeCcTOo HapylueHne KoHBeHUMM niv MpoTOKOMOB K Heil,
a BHYyTpeHHee Npaso BbICOKoii [lorosapueatoLieiics CTOPOHbI ONyCKaeT BO3MOXKHOCTb
MMWb YaCTUYHOTO YCTPaHeHWs MNOCneACcTBWA 3TOro Hapylewus, Cyg, B cnydvae
He0B6X0AMMOCT U, NPUCY>KAAeT CNpaBe/MBY0 KOMMEHCALIO NOTEePNeBLUE CTOPOHE.

67. B cnyyae yctaHoBneHus Cyom HapyLueHust KOHBEHLMK, NPaBUTENLCTBO 06paTUIOCh K HEMY C
NPOCbOOVA BbIHECTU peLUeHe O BbinaTe, NyTeM ONpeAeNeHNs KOMMNEeHcaLMm No cnpaBeaIMBoCTy.

A. Ywepb
1. MaTepuasibHbIl yLep6

68. 3asBuTenb Tpeb6oBan cymmy B pasmepe 43 538 nokceMOypreckmx tpaHkoB (J/1d) B KayecTse
KOMMeHcaumMmn matepuanbHoro yulep6a, skntovad 23 520 J1® 3a ero fiMUHble U3LEPXKKN BO BpeMms
Moe3foK K afiBOKaTy u B cyA, 63 JI® 3a HOMUHA/bHbLIN YLLep6, KOTOPbIN OH BbINIATAN LIECTUAECATH
TPEM OMMOHEHTaM W OCTa/lbHYl0 4aCTb CYMMbl, KaK €AMHOBPEMEHHO BbINJAYEHHYHO CyMMY 3a
Mepenucky v TeneqoHHbIe PasroBOPbI CO CBOMMM afjBOKaTamu.

69. 3asBuTeNb TakKXe noTpeb6oBan cymmy B pasmepe 1678648 JI® B KauyecTBe BbiMnaTbl €ro
CyfebHbIX U3aepXeK, BKAovas 362 884 J1d 3a cyaebHble N3AEPXKKM €ro OnnoHeHToB 1 1 315 764 NP
3a roHopapbl CBOero afsokara. o mHeHuto Cyfa, faHHble CyMMbl 060CHOBaHbI 1 MOMagatoT B MyHKT
MaTepuanbHOro yulepoa.

70. Cyn HanoMVHaeT, yYTo B MpeLefeHTHOM Mnpase, CyMMa, BbiMlayeHHas B KauyecTBe KOMMeHcaumm
yuiepba, MOXeT ObITb BO3MELLEHa, EeC/IM YCTaHOB/eHA MPUYMHHO-CMIEACTBEHHAA CBA3b MeXay
HapyLlleHVem KOHBEHUMM W HaHeceHHbIM Yyulepbom. Takum 006pasom, CYMMbl, BbIMaYeHHbIe
3as9BUTENEM MO PELUEHUIO CY[0B, MOTYT ObITb B3AThbl BO BHUMaHWe (HOMUHa/IbHLIN yuiepb B pasmepe
63 J1®, cynebHble M3AepPXKW OMMOHEHTOB 3asaBUTENs B pasmepe 362 884 J1d) nntoc cyaebHble
n3gepxkn (B pasmepe 378 493 J1d) 3a npefcTaB/ieHMe MNPOLIECCYa/lbHbIX [OKYMEHTOB, KOTOpble
o6s3aTe/lbHbl, B COOTBETCTBMM C 3aKOHamu Jltokcembypra, A9 Hagnexawero cygebHoro
pa3buparesibCTBa.

71. CnepoBaTesibHO, CyMMa 4714 BbINaTbl 3aA9BUTENIO B LieIoM cocTasuna 741 440 1.

2. MopasbHbIii yuiep6

72. 3aasuTens notpedosan 1500 000 /1P B KauyecTBe KOMMEHCaLMM MOPaibHOMO yulep6a, KOTOpbIi
eMy HaHecnia HenpucTonHas cnaea, M 3MOLMOHANbHOE HarpsXeHWe, KOTOpOe MNOC/efoBaso 3a
06BUHEHNEM.

73. CyL cuuTaeT, 4TO pelleHus cypoB JIlokcemOypra, BbIHECEHHble B OTHOLUEHWW 3asBUTENS,
[0CTaBUN eMy HeMasio Heypo6cTe. OfHaKo, yCTaHOB/IEHMe HapyLleHus KOHBEHUMKM, camo Nno cebe,

CNY>XUT CnpaBea/IMBOI KOMMNEHCALMEN B 3TOIN YacTu.

B. CyaebHble N3aepXKKu
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74. Cy[, yKa3blBaeT, YTO CYMMbl, BblM/la4eHHble 3asBUTENEM APYroi CTOPOHe Moc/e BbIHECEHHOIO
cyfamMn Jllokcembypra pelleHWs, a Takke W3AePXKM 3a MpefocTaBieHWe [OKYMEHTOB BO
BHYTPUIOCYZapCTBEHHbIX CyfAebOHbIX pa3bupatensCTBax, COCTaBMSAIOT MaTepuasbHblli  yuiepb 1
[O0/DKHBI paccMaTprBaThCs B MyHKTe 06 yuep6e.

75. YTo KacaeTca CyAebHbIX M3[EpKeK, KOTOpble CBfA3aHbl C MPeLCcTaB/eHneM 3asaBUTENA B Cy.e,
3adBuUTENb MoTpe6oBan 12 149 927 1P, n3 Hux 8649777 J1® 3a cyaebHble CAylwaHus BO
BHYTPUrocyfapcTeBeHHbIX cyaax 1 3 500 150 3a cyaebHble ciyLlaHms B MHCTUTYTax KoHBeHLuN.

76. Cyn noBTOpPSET, 4TO cyAebHble W3AEPXKKU MOryT OblTb BO3MELLEHbl 3asaBUTENO, €clv B
[eVCTBUTEIbHOCTU OH JIMYHO MOHEC 3TW U3AEPXKKW, U eCniv CyMMa 3TUX U3AEePXKeK pasyMHa (CMm.
pelleHve no geny "botrassu npotms Vtanun'("Bottazzi v. Italy™), Ne 34884/97, EKIMY 1999-V). Cyp
CUMTaeT roHopapbl afBOKaTa 3asaBUTENA HepasyMHbIMU U, 6eps BO BHUMaHWE MH(OPMaLMIO, KOTOPOM
OH pacrosiaraeT, BbllleyKa3aHHble KpUTepMM U 6ecrnpucTpacTHOCTL PeLleHns, HasHayaeT K Bbiniare
cymmy B pasmepe 600 000 /1P,

C. MopaTtopHas NpoLeHTHas! CTaBKa

77. CornacHoO MWHgopmaumm, KoTopoit pacrnonaraet Cya, NpuMMeHMMas YCTaHOB/IEHHAs 3aKOHOM
MpoLeHTHasa cTaBka B JTlOKCeMOypre Ha [eHb MPUHATUA HACTOALLEro pelueHus coctasnseT 5.75% B
rog.

HA 9TNX OCHOBAHNAX CY A EONHOI TACHO

1. MNocTaHoBNAET, UTO MMENO MeCTO HapyLleHue cTtatbh 10 KoHBeHL MY,
2. MocTaHoBNAET LWeCTbO rosocaMu NMpOTUB OAHOMO, YTO YCTaHOBNEeHMe HapylleHus KOoHBeHUuW,
caMo no cebe, SBNSETCA CMPaBeLMBOM KOMMEHcaumein MopaibHOro yulepba, HaHECEHHOro
3a9BUTENIO;
3. [locTaHoBNAET eANHOIIacHO
(@) 4TO rocynapCTBO-OTBETUMK [LO/DKHO BbINNATUTb 3asBUTENIO B TeYeHWEe TPeX MOCneayroLmx
MeCsILieB, HauYMHasA CO AHS, KOrja AaHHOe peLUeHne OKOHYaTelbHO BCTYMUT B CU/Y, B COOTBETCTBUM
C NYHKTOM 2 cTaTbl 44 KOHBeHUWW, CNefytoLLe CYMMbI:
(i) 741 440 (ceMbCOT COPOK OfHa TbICAYa YeTblpecTa COPOK) JIIOKCEMOYPrckux (hpaHKOB B
KayecTBe BO3MELLEHNS MaTepMasibHOro yLep6a;
(ii) 600 000 (WecTbCOT ThICAY) IHOKCEMOYPrCKMX (PPAHKOB B Ka4eCTBE KOMMeHCcaUun cyaebHbIX
N3LEePXKeK;
(b) yBENIMUMTL 3Ty CyMMY Ha MPOLEHTHYIO CTaBKy B 5.75% rofoBbIX, HAUMHasa CO OHA UCTEYeHUs
yKa3aHHOro CpoKa 1 Br/oTb A0 BbINIaThl;
4. OTK/IOHAET €eAMHOrNacHO OCTaBLUYKOCSH YacTb 3asB/IEHHOM K BO3MELLEHWIO 3asBUTENEM CyMMbI
KOMMeHcaumu.

CoBepLUeHO Ha (paHLy3CKOM A3blKe, MMCbMEHHO 3aBepeHO 29 mapTta 2001 roga B COOTBETCTBUM C
MyHkTamu 2 n 3 MNpasuna 77 PernameHTa.

Apuk Ppaiibepr MpepncepaTens
Kpuctoc Posakuc CekpeTapb
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B cooTBeTCTBUM C NYHKTOM 2 cTaTbl 45 KOHBEHUMWM M NYHKTOM 2 npaBuna 74 PernameHTa K
PeLLeHNIo NpuIaraeTca YacTMYHO 0co60e MHeHVe cy by boHenno.

YacTMUHO 0c060e MHeHMe cyaby BoHenno

(nepesop)

1 He pasgensto MHeHWe OGOMbLUMHCTBA COCTaBa Cyfa, UYTO YCTaHOB/IEHME HapylleHusi ctatbu 10
KoHBeHLMK, camo no cebe, ABNSETCA CNPaBes/IMBOI KOMNEHcaLMel 3adBeHHOM CyMMbl MOPasbHOIo
yuwiep6a, HaHeCEHHOro 3asBUTEND. H paccmaTpvBard MOLOGHbIN «0TKa3 B MPefOCTaB/eHNN AaHHOM
Mepbl 3alWTbl» HecnpaBea/MBbIM, KakuMm Obl CyfOM NpaBOCYAMS OH He BbIHOCWACA. bonee Toro,
[laHHOE YC/oBME BMOMHE OTBeYaeT Tpeb6oBaHWAM KOHBEHUMW, YTO A AeTa/lbHO Pa3bsCHU B CBOEM
4aCTUYHO 0CO60M MHeHUM B aene "AkyunuHa npotne ManbTbl™ ("Aquilina v. Malta™) ot 29 anpens
1999 roga.
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KpaTkoe 13noxxeHue fena

AENO "TOPIrEP TOPIFEPCOH MPOTUMB CNAHANN™
(Thorgeir Thorgeirson v. Island)

(>xanoba Ne 13778/88)

MocTaHoBNeHWe Cyaa
Crtpacbypr, 25 noHsa 1992 roga

Tema: Anddamauns

AcnekTbl gena: guddamaumns B OTHOLWEHUM Ny6ANYHON QUrypbl (06LLECTBEHHOTO AeATeNs)
Kputepuii: B&XXHOCTb CBOOO/bI BbIPaXXEHUSI MHEHNS

Haka3zaHue: (hMHaHCcoBas CaHKLMA

PewweHve: HapylieHne npaBa Ha cBO6GOAY BblpaKeHUs MHeHUs (cTaTby 10 EBponelickoii KoHBeHUMM NO
rpaBam YenoBekKa); BOCeMb M0/10COB MPOTUB OA4HOM0

FOpucamkuma: Esponeiickmin Cyg no npaBam YenoBeka: VicnaHams

3aknoueHve: 3asBuTeNb Obl oWTpadoBaH 3a Ny6AMKauMlo [ABYX CTaTeil, B KOTOPbIX MpPO3By4anu
3as1BIEHUS 0 XKECTOKOCTU NOMLMUN.

®akTbl: C 1979 po 1983 rr. B VcnaHanm nponsoLwlén psag MHUMAEHTOB, B CBA3W C KOTOPLIMW rOBOPUIA O
YKECTOKOCTW NOMMUMK, NPUBAN3UTENBHO O AECATU M3 HUX OblNo 3asdB/eHo B nonvumio. OfHa >kanoba
npvBena K OCYXAEHWIO MOJIMLEACKOr0 M LUMPOKO 06CYyXaanacb O6LLEeCTBEHHOCTbIO. 3asBUTeNb
ony6/IMKOBasT B eXefHeBHOMW raseTe ABa OTKPbITbIX MUCbMAa MUHUCTPY KOCTULMK, TAe paccKasbliBas 006
OCY)XZEHVWN TOro MOMNLENCKOr0 W APYrUX Cllyyasx >XeCTOKOCTW MOMMUMM UM MPOCUN  MUHMCTPA
OpraHu130BaTh He3aBMCMOe 1 6ecnpuUCTPacTHOe paccrefoBaHue. B cTaTbax cO0OLLANOCh, CO CChbINIKOW Ha
pas3/IyHble UCTOYHUKK, BKNKOYas CBMAETENbCTBA coceAa No 60NbHUYHONW nanate, O MOJIOAOM YeNoBekKe,
KOTOpbIA neXan B 060MbHWLE B pe3ynbTaTe YBEUMIA, HaHECEHHbIX MOMMUMeR, 4YTO MNOATBEPAUN
OONbHWYHbLIA MEpCoHas, M MCMOoNb30Ba/MCh (hpasbl "AUKWE 3Bepu B yHUopme" ¥ "Monuueickas
YECTOKOCTb" [/1 XapaKTepUCTUKW Monmunn. 3asaBuTeNlb MpecnefoBa/ica B Yro/lOBHOM MOpsAKe, Obin
NpU3HaH BMHOBHbLIM B Audhdamanum 1 NpurosopeH K wrpagy B pasmepe 10,000 ncnaHACKUX KPOH Uu
BOCbMWHEBHOMY THOPEMHOMY 3aK/IHOUEHUIO.

PeLueHue:

OOGBUHWTENbHBIA NPUIroBOp NpeAcTaBNseT CO60W BMeLLaTe/NIbCTBO B MPaBO Ha CBOGOAY BblPaXKEHUS
MHeHVs. [laHHOe BMeLLaTeNIbCTBO MPefyCMOTPEHO 3aKOHOM W MpPec/efoBa/lo 3aKOHHYHO LieNb 3aliuThl
penyTaumn u npas gpyrux. O6cyxganca Bonpoc, 6bL10 NN HakasaHWe B BWAE YrO/I0BHOM CaHKLMM
(wTpada) "Heobxo4MMO B LleMOKpaTUYeCKOM 06LLecTBe".

Cyf HanomHuA, YTo:

3aABMUTENb BbLIPA3UA CBOWM B3rNsfdbl, OMNy6nAMKoBaB MX B rasete. B cBasn ¢ aTum Cyd MoavepkHyn
BXXHOCTb NeYaTh B EMOKPATUUYECKOM O6LLIECTBE:
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«Heobxo4MmMo VMMeTb BBUAY MepPBOOYEpPefHYH0 PO/b MPecchbl B MPaBOBOM OCYAapCTBe...
X0oTA npecca He [0M>KHA NPecTynaTb YCTAHOBMEHHbIX rpaHuL, AN "3alunTbl penyTauuu ...
Apyrvx auy”, OAHaKo ee [ONT MNepefaBaTb MHOPMALMIO M ugen no npobnemam
06LLECTBEHHON 3HAYMMOCTU. [TOMUMO TOro, Y4TO nepefasaTb Takyk WHHDOPMALMIO 1 naen
- 33ja4a npecchbl, 06LLECTBO TakXKe MMeeT npaso nonyyaTb uUx. Ecin Bbl BCe ObII0 MHaYe,
npecca 6bina 6bl He CNOCOOHA UrpaThb ee >KU3HEHHO BaXKHYH PONib "CTOPO>KEBOro nca
obLecTsa» (M. 63, ccblnKa onyLleHa).

MpaBMTENLCTBO-OTBETUMK BO3PasW/o, YTO B TO BPeMSl KakK MOMUTUYECKUM [AWCKYCCUSIM  HYXXHO
NPesoCcTaBNATb CaMyto BbICOKYH CTereHb 3alWTbl, AWCKYCCUMM MO APYrMM BOMPOCaM OO6LLECTBEHHO
3HAUMMOCTV [JO/MKHbI 3aLLMLLATLCS B MeHbLUEN cTeneHn. Cy/ He Cornacuncs:

«HEeBO3MOXKHO... pasrpaHnunTb, Ny TeM, NPeANOXKEHHbIM NPaBUTENbCTBOM, NOMNTUNYECKYHO
JMCKYCCUIO 1 AUCKYCCUK MO SPYrMM O6LLECTBEHHO 3HaYMMbIM Bonpocam» (n. 64)

Uto kacaeTcs 0CcoObIXx 06CTOATeNbCTB fenia, Cya 0TKasaica NpU3HaTh, YTO YTBEPXKAEHWUS B CTaTbAX
3a9BUTENA HEe MET AO0CTaTOYHOro 06 BEKTMBHOIO U (PAKTUYECKOTO OCHOBaHWSA. 3asABUTESb MO CYLLECTBY
coobLwan o ToOM, YTO rOBOPW/IOCH APYTMMU OTHOCUTE/IbHO XXECTOKOCTW nonuuuu. Mo cyulecTBy, OHU
COCTOSI/IN M3 CCbINOK Ha "UCTOpUM” UK "Cnyxmn™ - NCXopsLme oT APYruX NIOMeN, a He OT 3asBUTeNs, Unn
Ha "06LLEeCTBEHHOE MHEHME", - BK/IKOUas YTBEPXAEHUS 0 XKECTOKOCTU NONULUN. 3asBUTESb BbIACHWU/I, YTO
OONbLUMHCTBY NtoAel BbiM M3BECTHLI Pa3/INYHbIE UCTOPMM MOAOBHOr0 COAepXKaHus, KOTopble Oblnu
HaCTO/IbKO MOXOXMW W MHOTOYMC/IEHHBI, YTO MX BPSAA MM MOXHO BOCMPUHUMATL KaK OObIYHYHO JIOXb.
Bblno 6bl HecopasMepHOW, €CM He HEeBbIMOMHUMOW, 3adaveit TpeboBaTb OT 3asBUTENS [OKasaTb
NCTUHHOCTb 3TUX YTBEPXKAEHWUIA.

HecmoTps Ha TO, YTO 3aABUTE/Ib UCMOMb30Ba/ KPEMKNE BbIpaXKeHUs, I/ICﬂOI'Ib3yeMbII7I B CTaTbAX A3bIK HE
MOXET 6blITb pacCcueHEH KakK LI[Z)e3M6|C)HbII7I, €CNN y4eCTb UX UENN WU BO3,E|,€VICTBI/IB, ONna KOTOPbIX OHU
nMcanCb B d)opme OTKPbITOro nNncbMa K MMHUCTPY HOCTULINW.

Cyn TaKke Bblpasu/i OGECrOKOMCTBO OTHOCUTENBbHO CAEPXKMBAKOLLEro (OXnakaarowero) adgekra
06BMHWTENBHOIO NPUIOBOPA:

«Cyp nonaraeT, YTO Npu3HaHWe 3a9BUTeNS BUHOBHBLIM U 06BUHUTENbHbIN npuroeop MoryT
BOCNpPENATCTBOBAaTb OTKprTOVI ANCKyCChn no sonpocam 06LLI|€CTBeHHOﬁ 3HA4YMMOCTWH.

Ha 3Tux 0CHOBaHMAX, 0OBUHNTENbHbIVA MPUIOBOP MO AAHHOMY Aeny He MOr OblTb pacLeHeH
KaK HeoOX0ANMbIii B AEMOKPATNYECKOM 06LLECTBEY.

Cygom 6b1710 Npu3HaHo HapyLleHue cT. 10 EBponeickoit KoHBEHUMMN,
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AENO "TOPIrEP TOPIEPCOH MPOTUMB NCNAHANN™
(Thorgeir Thorgeirson v. Island)
(>xanoba Ne 13778/88)

MocTaHoBneHWe Cyna
Crtpacbypr, 25 noHs 1992 roga

Mo peny "Toprep ToprepcoH npotuB WcnaHgumn™ EBponeickuii Cyfn Mo npaBaM YenoBeKa,
3acefaloLLnii, B COOTBETCTBMMN CO cTaTbeil 43 KOHBEHLUMM O 3aLuTe MpaB YesloBeKa Y OCHOBHbIX CBOGO/
(nanee KoHBeHUMA)' M coOTBETCTBYIOWMMM TpeboBaHMAMM Pernamenta Cypga, nanaTtoii B cocTase
CrefyoLWmX cyaein:

r-H P. Puccpan, MNMpefcepaTens,

r-H J1.-3. MNettntn,

r-H P. MakgoHanb[,

r-H A. WnunsmaH,

r-H 3. K. MapTeHc,

r-xa E. Manm,

r-H P. eKKaHeH,

r-4 A. H. Nlonsy, cyapun.

r-H Mapgap MmcnacoH, cneunanbHbIii cyapa no sToMmy aeny,

a TaKkxke r-H M.-A. diicceH, CekpeTapb Cyaa, nr-H ™. MNeTyonba, 3amecTuTenb CekpeTaps Cyaa,
MpoBepna 27 aHBapsA 1 28 Mad 1992 roga coBeLLaHNa Npu 3aKpbITbIX ABEPSAX,

BbiHec cnegytollee MNocTaHOBEHME, NMPUHSTOE B MNOCNEAHWIA 13 YKa3aHHbIX BbilLe JHel:

MPOLIEAYPA

1. [eno 6bino HanpaeneHo B Cya 8 mapTa 1991 roga EBponeiickoii Komumccueid no npaBam 4venoBeka
("Komucensa™), B npegenax TPEXMECAYHOro CpoKa, YCTaHOBMIEHHOro n. 1 crtatbk 32, n cTaTbeid 47
KoHBeHUMKW. [eno 6bi10 BO36GYXAEHO B CBA3M C 3adBneHveM (Homep 13778/88) B OTHOLUEHWUU
Pecny6nunkn Wcnangusa, nogaHHbIM B KOMUCCUIO B COOTBETCTBUM CO CTaTbel 25 rocnoguvHom Toprepom
ToprepcoHom (Thorgeir Thorgeirson), rpaxaaHuHom cnaHgun, 19 Hosbpsa 1987 roga.

! Mpumeyanns CekpeTapsa Cypa: * [eno 3apeructpyposaHo nog Homepom 47/1991/299/370. MepBoe umcio 0603HaYvaeT
HOMep fiena B CNCKe Jefl, nepefaHHbIX B Cyf, B COOTBETCTBYIOLLEM rofy (BTOPOE uuncro). MocnefHue aga uncna ykasbisatoT
HOMep Jena B Crnucke den, nepefaHHblx B Cyf ¢ MOMEHTa ero Co3faHus, U B CNIUCKE COOTBETCTBYHOLLMX NOAAHHbIX 3a8B/EeHNI
B Komuccuio.

** C BHeCEeHHbIMMW NOMpaBKamMn B COOTBETCTBUM €O cTaThbeil 11 MpoTokona Ne 8 (P8-11), koTopblIii BCTynun B cuny 1 aHBaps
1990 ropa.
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Komucensa obpatunack K ctatbaM 44 1 48 v K Aeknapauum, B COOTBETCTBMMN C YeM McnaHams npusHana
06s3aTenbHy0 topucankumio Cyga (ctatbst 46), - UTOGbI BbISCHUTL, AEACTBUTENbHO NM (hakTbl Aena
06Hapy>X1BaKOT HapyLUeHWe CTPaHON-OTBETUMKOM 0653aTeNibCTB, NPefyCMOTPEHHbIX M. 1 cTatb 6 ©
ctaTbein 10 KoHBeHUuN.

2. B oTBeT Ha 3anpoc, cenaHHblin B cootBeTcTBMM € N. 3 (d) Mpasuna 33, PernameHTa Cypa, 3asBuTeNb
COO6LMN O CBOEM >XeMaHUW MPUHATL y4yacTue B ciylwaHuax. MNpe3vaeHT npefocTaBun emy OTNycK s
NINYHOTO MPUCYTCTBMA NpU pasbupartenbCcTBe Aena, rae obina 3afeincTBoBaHa NMOMOLLb FOPUCTa, KOTOPOro
Bbl6pas cam 3assuTens (Mpasuno 30).

3. B coctaB Manatbl BOWAW, MO JO/MKHOCTW, T-H Top BuUnbAMCOH, M30paHHbIA CyfAbsi MCMaHACKON
HaumoHanbHocTK (cTaTba 43 KoHBeHumn), u r-H Puccgan, MpesmaeHT Cypa (Mpasuno 21, naparpad 3
(b)). 22 mapTa 1991 roga lMpesnaeHT onpeaennn no >Kpebuto, B NPUCYTCTBUM CEKPeTaps, UMeHa Cemu
LAPYruX YNeHoB, a UMeHHO: r-H J1.-E. lNeTTtuTtKn, cap BuHCeHT 3BaHC, r-H P. MakgoHanbi, r-H 3. K.
MapTteHc, r-xa E. Manm, r-H P. MNekkaHeH un r-H A. H. Jlousy (ctaTba 43 B 3akntouveHne KoHBeHUuU
Mpasuna 21, n. 4). Bnocneactsum capa BuHceHTa OBaHca, B CBA3WM C €ro OTCTaBKOW, 3aMEHWS T-H
LLInunbmaH, KOTOpblA cTan ero npeeMHWKoMm B Cyde W MPUHAN ero 0683aHHOCTM elle [0 Hadvana
cnywanus gena (n. 3 Mpasuna 2, n n. 1 MNpasuna 22).

Mucbmom MpesunaeHTy oT 1 okTa6ps 1991 roga, r-H Top BunbamcoH yBejoMWN O CBOEM BbIXOe U3 fiena,
B COOTBETCTBMM C N. 2 [lpasuna 24. 18 HoA6pa wucnaHACcKoe npasuTenscTtso (“TpaBuTenscTeo™)
yBegomuno Cekpetapa Cyga o ToM, 4To r-H Mapgap 'vcnacoH, B TO BpeMa cyfbs B [paXkaaHCKOM cyfe
PelikbsiBMKa, OblN Ha3HayeH Kak crneynanbHbli cyabs No gaHHoMmy feny (ctaTbs 43 KoHBeHUUM W
MpaBuna 23).

4. TocnogmH Puccgan BCTynun B AO/MKHOCTL [Mpe3ugeHTta Manatbl ( n. 5 lMpasuna 21) u, yepes
CekpeTaps Cyaa, KOHCYNbTUPOBA/ICA C Y NMONMHOMOYeHHbIM [paBuTenbcTBa, MNpeactasutenem Komuccuu
1 3a8BUTeNIEeM Mo NoBoAY opraHm3auum npotecca (n. 1 Mpasuna 37 v MNpasuna 38).

B cooTBETCTBMM C pacrnopsbkeHWeM, caenaHHbIM Bnocneactsumn, 10 ceHTabps 1991 roga KaHuenspws
nosilyynsa MemopaHayM 3asaBuUTens, a 17 ceHTabpsa - memopaHaym lMpasutensctsa. 20 HOAOPSA cekpeTapb
Komuccum coobmn Cekpetapto Cyfa 0 Tom, UTo MNpeacTaBuTeNb BbICK&XKETCA BO BPeMS C/yLLAHUS.

5. B nepuog ¢ 13 oktabpa 1991 roga no 21 aHeapa 1992 roga 3assutens, Komuccus v MNpasuTenscTso
nofanu Lenblii pag LOKYMEHTOB, BKNOYas AanbHenwme getanm xanobsl, no cratbe 50.

6. Mo ykazaHuto Mpe3unaeHTa, ciyLlwaHne CoCToAN0Ch OTKPbLITO, 22 AHBapsA 1992 roga B CTpacbypre, BO
[Bopue npaB yenoseka. MNepes 3Tum B Cyae 6b1710 NPOBEAEHO NOAroTOBUTE/ILHOE 3acejaHue.

B Cypge npucyTcTBOBasIu:
(@) co cTopoHbI MpaBuTenbLCTBA:

r-H TOpCTeHH MempccoH,
I"eHepanbHbIiA cekpeTapb MuHKUCTEpPCTBA
HOcTuumm n LiepkoBHbIX [en, Y NONHOMOUYEHHBIN,
r-H 'yHHnayryp KnaecceH,
3amMecTUTe/lb MMHUCTPA KCTULNN
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MNpasuTenscTea VicnaHann, KoHeyn
r-H Mapkec CurypbbepHccoH, npogeccop, COBETHUK;
(b) co cTopoHblI Komuccum
r-H X. daxennyc, lNpefacrasutens;
(C) co CTOPOHbI 3asABUTENA U €ro afiBOKaTa,
r-H Tomac I'yHHapccoH, agsokat BepxosHoro Cyga.
Cyn 3acnywan obpauleHns r-Ha TopcTeHHa [empccoHa w r-Ha [yHHnayrypa KnaecceHa K
lNpaBuTensCcTBY, r-Ha faHenuyca K Komwuccuu, a TaKkKe r-Ha Toprepa ToprepcoHa M r-Ha Tomaca
"'yHHapccoHa.
PAKTDI
I. O6cToATENLCTBA fAena

A. lMpegbicTopus

7. F'ocnoguH Toprep ToprepcoH - rpaxgaHuH VcnaHgumn. OH nucatenb M NPOXMBaeT B PeliKbsBUKE,
Ncnangns.

8. B nepwmog ¢ 1979 no 1983 rr. B VicnaHany NPon30LLI0 MHOXECTBO MHUMAEHTOB, BK/HOYaA BblABUHYTbIE
06BVHEHWS B afpec NoJIMLMN B ee XXeCTOKOCTU, OKOJIO AECATU 13 KOTOPbIX 6b1IN OPULMaIbHO 3a5B/IEHBI B
nonvumto. FlocneaHas 13 aTux »kanob 6Oblia nofaHa oceHbro 1983 rofa >KypHanuctom r-Hom CkagpTu
AIOHCCOHOM 1 NOCYXWNa OCHOBAHWEM 15 CY/1e6HOr0 NPec/efoBaHus TPex NoNNLERCKIX PelikbABIKa, B
pe3y/ibTaTe KOTOPOro ABoe 13 HKX Oblnv onpaBAaHbl, a OANH OCY>XKAeH. Ero feno LWupoko oCBeLLanoch B
npecce M BbI3Ba/I0 MaclITabHYy AMCKYCCMIO NO Mpob/ieme B3avMOOTHOLLUEHWUIA MeXAy O6LLEeCTBOM M
nonuumenn. Ha aToil BonHe 3asBMTE/b ONYO/IMKOBa [Be CTaTbM O XXECTOKOCTU MOMNLUW B €XXeAHEBHOM
rasete "MopryH6nagug” (Morgunbladid) ot 7 n 20 fekabps 1983 rofa COOTBETCTBEHHO.

9. B nepBoii cTaTbe roBOpUTCS criedytollee (NepeBoa):
"OABAVTE OBCYAUM 3TO NMPAMO CENYAC!
OTKpPLITOE MUCLMO MUHUCTPY IOCTULMM IOHY Xenracoy
I"ny6oKoyBa>KaeMblili MUHUCTP HOCTULWH,
(1) HepaBHO npecca BAPYr BbIABUHYNA Ha NepeaHWiA nnaH npobnemy, koTopas 6ecnokouna -
€C/IM He 3axBaTblBana LEIMKOM - MEHSl B TeUeHue HeCKONbKMX NeT. O4UH U3 >KYPHaIMCTOB
Balllell MPOrpeccuBHOM NapTWiHOW raseTbl - "Bpema™ (Timinn) - y>Ke UMeNn ropbkui onbim
BO3BpALLEHNA C TENEeCHbIMUA MOBPEXKAEHUAMU U3 IKYHIEN HOYHOM >KU3HW PeiikbaBuka.

3ayacTyr onacHoCTU "AXKYHINeiA" 1 Npounx Nofo6HbIX HENPUBE T IMBbIX PAiOHOB NOMOralT
HaM OTYeT/NMBO NPeACTaBUTb Te TPYAHOCTMW, KOTOPble MPULINOCL MCMbITAaTb TakuM
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MUCCMOHepaM, Kak CT3HAU W JIMBUHICTOH, JaXKe ec/ii OHW NPOMOBeA0Ba/N CKOpee LIapCTBo
Bo>Kbe, a He BCEOOLLYO NaNNINIo.

(2) B faHHOM cnyyae, HecYacTbe CNy4YMnoch C OAHUM U3 BalLMX NOAMTUYECKUX MUCCUOHEPOB,
>KypHamcTom CkaTw, NonaslMM B >KM3Hb HOYHOTO ropoga. KoHeuHo, Hac noTpscim
thoTorpadun ero M3PaHeHHOTo NMLA, 3aHSBLUKE YeThIPE raseTHbIX KONOHKM!.

(3) Mbl 0TKasblBaeMcsi NPUHATh (HaKT TOro, YTO HaWK NonuLeickre TakK U3ypoaoBanm
npuBneKaTenbHOe NMLO 3TOr0 >KypHanncTa. OH roBopUT, YTO BCe, YTO OH fenan, - 3TO
HEBMHHbIM 06pa3oM WCKan CBOE MabTO, KOrAa, B BbILIEYNOMSHYThIX AXKYHISX, HA HEro
Hananu 38epu B yHUopMe.

(4) Mo moemy MHeHMto, cnyyait CkahTn cam no cebe He Tak y>K Ba>KeH. Ho, NOCKO/bKY OH
NPUBAEK MHOTO BHWUMaHWS W LIMPOKO 06Cy>KAanca, A XoTen Obl BOCMOAb30BATbLCA
BO3MO>KHOCTbIO yKasaTb Bam, 4TO Ha camom fene aTa npobnema HaMHOro cepbesHee W
cTpaLlHee.

(5) Aeno CkathTw, K KOTOPOMY npecca NpuUBMeKna Halle BHUMaHwe, - 3TO BCEro NuLlb
HagBoAHaA Bepxyllka aincéepra. Hu>Ke, B TEMHOM MOpe TWLIMHbI, CKPbIBAETCA AEBATb
[ecATbIX NPo6neMbl.

(6) MHe xoTenocb 6bl 06paTUTL Balle BHUMaHME UMEHHO Ha 3TY, "MOABOAHYK" 4YaCTb
Npo6/iembl, MOTOMY YTO Bbl - MUHUCTP HOCTULUMN W, TakuM 06pa3oM, UMEHHO NOJ, BaLLUM
HayaNoM HaxoAdATcs Te AWKMe 3Bepu B YHUOpMe, KOTOpble, mMonya N, HeT /M, -
MPeCMbIKAOTCS B AXKYHINIIX HOYHOM YKU3HU HaLLEero ropoga.

(7) PasymeeTcs, A He CKIOHEH HefooueHMBaTb 60/b U CTpajaHns, KOTOpble COBEPLUEHHO
HanpacHO MPULLNOCL BbIHECTMW 3TOMY MOJIOAOMY YenoBeky. Ho, ¢ Apyroii CTopoHbl, CkadTw
HECOMHEHHO CKOpOo nonpasuTcA. CUHAKM Ha ero nuue CTaHyT (uoneToBbIMU, MOTOM
KOPUYHEBLIMU, U B CBOE BPEMSI OKOHYATENbHO McUHe3HyT. OH BepHeTCs K paboTe B raseTy
["Bpems™], v ero geno 6ygeT 3aBa/ieHO KMMOM MOBCELHEBHbIX CKaHAAN0B, KOTOpble ByayT
HakannMBaTbCs, NOLO6GHO CHery nocne CUbHON Bypu.

BoT 4TO npous3oigeT, ecinm Mbl He MCMOMb3yeM BO3MOXKHOCTb LENOCTHOrO B3rnsja Ha
npo6/emy BO BCEN €€ MOJHOTE.

(8) HeckonbKo neT Hasaf i 4OMKEH BblN NPOBECTU HECKONbKO Hefenb B OTAENEHUN Haluel
MECTHOI 6onbHUUBI. B KOMHaTe, BbIXOAAWE/ B TOT >XE€ caMblil KOpPWAOP, Ne>Kan Ha
KpoBaT¥ MOMOAOW YenoBek NeT ApaguaTy C HebGOAbLWMM. DTO Obll MHOrOOGELLAOLWMIA 1
o4yapoBaTe/bHbIi MONOAON YeNoBeK, HO OH OblN Mapan30BaH NOYTU NONHOCTLID, Tak, YTo
M3 BCEX YacTeil ero Tena [Apuraimcb TONbKO rnasa. OH MOr uiaTaTb NpU MOMOLLM
creumanbHOro NprUcnocobieHmns, ecnm KTo-To nepesopaynsan 415 Hero CTpPaHuLbl.

MHe cKasa/n, YTO Y Hero NOYTU HET LUAHCOB Ha BbI3LOPOB/EHME.

(9) Cocean monogoro Yenoeka No KOMHaTe CKasan MHe, YTO ero TpaBMbl ObINM HAHECEHDI
BblLULMGaNamm pecTopaHa 1 HeKOTOpbIMK nonuueiickuMu. CHayana s He MOr NOBEPUTH B 3TO,
W HaBen CnpaBKu cpeay paboTHWKOB 60MbHMUBI. [a, UX cnoBa NogTBepAUNNCH: Nepea Hamm
AEeNCTBATENLHO Oblna XXepTBa NONNLEACKONA "HOUHOW KoMaHab!" PeilkbsBKa.
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(10) Mocne Toro, Kak f Bblwen U3 60MbHULBI, 06pa3 3TOro NapaM30BaHHOIO HOHOLUK BCe
npecnefoBan MeHs, U A HE MOr He rOBOPUTbL O ero ciayyae. A TOrfa BbIACHWA, YTO
O0MbLIMHCTBY TOXKe OblIM U3BECTHbI Pa3INYHbIe UCTOPUN O MOAAX, KOTOpbIE NPOLLAN Yepes
NoAo6HbIA, Ui fa>ke 6onee neyanbHblid, ONbIT CTONKHOBEHWA CO 3BEPbMM B YHUCDOPME.
BbiBano, YTO NOAM Bnajam B COCTOSHME HOBOPOXKAEHHbIX MIafeHLEeB B pesynbTaTe
NPUMEHEHNS YAaBOK; 3TOMY NpuemMy Nnoamuerckme u Bbilnbabl y4aTcs U 3aTeM UCMOb3YIT
ero CO 3BEPUHON HenocpeACTBEHHOCTbLI BMECTO TOro, 4TOObl YynNpaBiATb NOAbMU
OCMOTPUTENBHO 1 3a60TMBO. MOLO6GHBIX UCTOPWIA C OLHOW M TOIN XKe CYLWHOCTbI Tak
MHOro, 4TO Bbl efjga M CMOXKeTe [a/blle 0TMaxuBaTbCA OT HUX, KAK OT MPOCTON /KU.
[Opyroii acnekT, KOTOpbIA CONyTCTBYeT BCeM 3TUM WUCTOPUAM C Takom >Ke
HEM30e>KHOCTbHI0, KakK 3BepCTBO COMYyTCTBYeT TynocTW, - 3TO TO, YTO CyauTbCH C
nonuuerckuMmn B NoAoGHbLIX cnyyasx GecnonesHo. PaccnefoBaHne BefeTCs APYrM OTAeN0M
NOMNLMK, U BbINOMHAETCS rPYNMoi NOMMLEACKOA 3AMThl, Ybsi 06S3aHHOCTb, MO UX MHEHWIO,
3aKlo4aeTCcs B TOM, 4YTOObl CMbITb CO BCEX MOMMLEACKNX BCE MNPeLbsABNEHHbIE WM
06BUHEHNS.

(11) Mo Mepe TOro, KaK NPOXOAAT rofbl, XXepTBbl NOMNLENCKOA YKeCTOKOCTU OCTalTCs B
3a6BeHNN, 683 HAZIEXK/bI, @ UX Cllydan TakK W He NoNyYaloT CEePbe3HOro PACCMOTPEHMS.

(12) Ceityac 310 MOrNo 6bl 6bITH OAHON U3 TEX PeAKUX BOSMOXKHOCTEN. M 3TO - npuumHa
MOero nucobma.

(13) 9 npakTWU4YecKs He COMHEBAKCb B TOM, YTO €CTb HEYTO B BbICLIEN CTENeH
HenmpaBWIbHOE B CUCTEME, TAe Noan, Ha KOTOPbIX NEXXUT OTBETCTBEHHOCTb, MOXOXKE,
npeHeGperaloT BCEM CMbICTIOM MPaBOCYANs W HEBEPHO MOHMMAlOT CBOM 06S3aHHOCTH,
No3Bo/sis CKOTaM M cagucTam JaBaTb BO/MO CBOMM W3BPALLEHUSM - BHe 3aBUCUMOCTM OT
TOro, KTO SBSETCA >KEPTBOW. M0 MOEMY MHEHMIO, HayanbHUK NOAUUMK PeiikbsBUKA
NPosBNsSeT YNPSAMCTBO, OTKasbiBasiCb 0CBOGOAUTbL  OGBUHSEMbIX MOMMLENCKUX OT
MCMONHAEMBIX 06513aHHOCT el B TO BpeMs Kak BeaeTcs CneacTBue no geny MoHccoHa. Bonee
TOro, OH, MOXO>KE, NMOYTU He TepsieT YBepeHHOCTW B ceGe, XOTS B 3TOM fene Y Hero
NMeTCs NPo6aeMbl C OAHUM U3 BaLLIMX CTOPOHHWUKOB. HO NOCMOTPUM, YT0 ByaeT AanbLue.

(14) Oa>ke ecnn r-H VIOHCCOH BbIMIPaeT 3TO [eNo, 3TO ByAeT WUCKMIOUYEHNEM U HIYETO He
N3MEeHMT. KonnyecTBO ApYyrx >KepTB Nofo6HOro 3BepcTBa GyAeT U Aanblue pacTy, Kak
CHE>KHblIii KOM, B TULUMHE,

(15) A cumTato, YTO HacTosALWaa Npobrema 3aknyaeTCsa B cUCcTeMe, B Npeaenax KoTopol
noNnUencKMe paccnefytloT Cnyyaum HapyleHus npasBua NpOecCHOHaIbHOrO NOBEAEHUS,
JONYyLeHHble ApYruMu nonuueickumn. Moe MHeHWe pasfensioT fApyrue, ropasgo 6onee
KOMMETEHTHbIE NOAW, - KOTOpPble, OYEBUAHO, He peliawTcs nybnnyHo BbiCKasaTb CBOE
MHeHVe Mo 3TOMy BOMPOCY, onacascb Penpeccuin v M3bUeHWiA, KOTOopble MOFYyT 3a 3TUM
nocnesoBaTh.

Bonpoc eiiC TBUTENLHO TakK CepbeseH.

(16) [iBa Bawwux npefLIecTBEHHNKA B OMKHOCTN MUHACTPA CTULMM NOAYYan OT MeHs
nucbMa no NoBogy 3TUX NPo6aeM. Hu'y 0HOT0 M3 HIX He XBaTWNO NtO6E3HOCTN OTBETUTD.
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(17) HepasHo A cMoTpen Ha Bawwm poTorpacgum B raseTe v 6bin Nopa>keH BrevyaTeHUEM
YeCTHOCTU U MONOAOCTW, B COYETaHWN C YBEPEHHOCTbIO, KOTOpPOe co3aaeT Bale nuuo.
3T0 [eiCTBUTENLHO TO Camoe Bblpa>KeHue nnua, CyTb KOTOPOro morna B Noboe BpeMs
Nerko NPOHUKHY Tb B Ball xapakTep, faXKe eciv 13HadaabHO OHO 6bI10 3ayMaH0o TO/bKO ANs
thoTorpadgum.

MoaTomy g nuwy 1 Bam ToXKe.
A npefnarato TO >Ke, YTO W paHblLLe:

(18) MpekpaTuTb 3anyckaTb fefa O NONULEACKON >XECTOKOCTU B 3TY HEOPEXKHyH U
6ecrnonesHyto "CcTupaNbHy0 MallnHy-aBToMaT". TloKa MONMUEACKMM MO3BOMAKOT 06ensTh
Apyr gpyra, Bbl HuKorga He 6yneTe MMETb BO3MOXKHOCTM JadKe A4 TOro, YTobbl MYHO
paccCMOTpPeTb Takue HeobXoAuMble BELLM, Kak, Hanpumep, TeCcT MokasaTens UHTeNneKTa
(IQ) n xapakTepa, KOTOpble MNOMMUEACKME [OMKHbI NPOATU Npe>Kae, YeM UX HayyaT
UCMbITLIBATbL HAa MIOAAX CMepTeNbHble TPIOKN, N 3aCTaBUTb UX HECTU OTBETCTBEHHOCTb
3a clyyan fa>ke MUHYTHOW NOTepu CaMOKOHTPONS, - B TO BPeMS Kak BCe 9T0 He0bX04MMO
ANA TOro, YTo06bl y Hac 6bina KOMNEeTEeHTHas NOMNLMA, JOCTONHAsA JaHHON el BnacTw.

Ho Kak Mbl MO>XeM 136aBNTbCA OT CTapOVI cucTembl?

(19) Bbl fOmKHbBI CO34aTh KOMUTET U3 3aCNy>KMBAKOLLMX JOBEPUSA NHOLEN Ans pacciefLoBaHNs
CNyX0B, KOTOPble MOCTENEHHO CTaam OOLECTBEHHbIM MHEHWEM, O NpuobpeTaloLleil Bce
bonblwme MacwTabbl M HEeCTECTBEHHO 3amManyMBaeMoii >KeCTOKOCTU B MNOAMLENACKUX
CTpPYKTYypax PelkbsBuka. Takolh KOMMTET MOr 6bl 06palaThecs K >KepTBam NOULENCKON
>KeCTOKOCTU C Npocbboii fenaTb 3asBleHWs, C WX NOCnefytowel npoBepKoii. bydem
HafeaTbCA, B pe3yNbTaTe paccnefoBaHuii KOMUTETa OKa>KeTC, YTO BUHOBHUKW - LU
KpoLleyHas ropcTka OT/AENbHbIX MOMUENCKUX. OTU MOAM LOMKHbI OyayT NPUHATHL K
CBEZIEHMIO, YTO UM NPUAETCSA UCKATb APYryto paboTy.

(20) MosBonto cebe npeanono>XKUTb, YTO Hawa “"npobrema nonuuum™ conocTasMma € Tak
Ha3blBaeMON "'Npo6remMoil MOMOAEXKU™ B TOM CMbICNe, YTO CPaBHUTENLHO HEe6O0/bLLOE
KONNYeCTBO UHAMBWUAOB ABNAOTCA BUHOBHUKAMU HEraTWBHOrO OOLLECTBEHHOrO MHEHUS Ha
X cyeT. Kpome TOro, 3TUX WHAMBUAYYMOB Henb3s CUATaTb HA  TUMUYHBIMM
npeACcTaBUTeNAMM 060N U3 I TUX TPYNM, HA Hanbonee NHTENNEKTYalbHbIMMU.

(21) 4 Bugen, YTO NOAMLENCKME B 3TOM rOpoAe AenatT MHOrO XOPOLLEro, v Cpeayn Hux s
BCTPeYas MHOro 06pasLoBbIX paboTHUKOB. Be3 HUX Henb3s. Ho f YyBCTBYHO, YTO A JONM>KEH
cienaTb 3TO A1 MOMOLOrO YenoBeka, KOTOPOro A BCTPeTUN B TOW 601bHULE, - cobpaTb
BCE CBOE MY>KECTBO W BbIABMHYTb 3TO MNpeSiodKeHWe: M03BOAbTe Ham MonpobosaTb
OUUCTUTD 3TY rPsA3b, YTOObI T€, KTO rOTOB PUCKHYTh MKN3HbIO N OTNPaBUTbLCSA HA NOUCKK
MPUKIOYEHNIA B XKYHIIM HOYHOMN >KN3HM PelikbsBrka B 6yayLieM, MOrIv No KpaviHeid mepe
ObITb YBEPEHHbIMU B TOM, YTO MO/MLENCKOrO B YHUDOPME CnedyeT UCKMOUMTb M3 yuc/a
OrnacHocTeM.

Tam JoCTaTOuYHO APYIvX ANKNX 3BEpPEit.

(22) B cype wHorga nofaeTcA anbTepHATUBHbIA UCK B TOM CNyyae, eC/v Balle raBHOe
TpeboBaHe 0TBeprHyTO. B cnyvae, ecim Bbl, VioH XenracoH, OyfeTe He B COCTOSHUM
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rapaHTVpoBaTb BbINONAHEHWE NOAO6GHOTO O6GLEKTMBHOTO paccnefoBaHus, s NpK3blBao
TanaHT/MBbIX >KYpHanMCTOB (Hanpumep, CkahTu) HayaTb 3TO paccnefoBaHue W
ony6nMKoBaTb pe3ynbTaThbl B KHUATE, KOTOPas, BNOMHE BEPOSITHO, CTaHeT 6ecTcennepom. A
B NH0GOE BPeMs roTOB B 3TOM y4acTBOBATb.

C yBa>KeHVEM W HaUIYULLMMK NO>KENaHUAMMN,

VickpeHHe Balwu
Toprep ToprepcoH"

BblAepXKKM 13 BTOPOIA CTaTby:
"YOAP, B TO BPEMA KAK MYXA CNONT HA MOEM HOCY ...

(1) 3aseneHve Toprepa ToprepcoHa MO MNOBOAY BbICTYMNEHNS MOAMLENCKOro JSiiHapa
BbspHacoHa B TeNeBM3OHHOI NporpammMe Bevepom 13 aekabpsi.

(2) B npownblii BTOPHKK, 13 fekabps, No TeneBuaeHW0 TpaHcanposanach nporpamMmMa o
npobnemax nomumn. Cpeay y4aCTHMKOB OblM  [BOE  MOAMLEACKUX-UHTENNEKTYaos,
KOTOPbIM, MO MHEHWIO MHOTVX 3puTeneil, bbina npeaocTasneHa nonHas csoboga AeiicTBuin. A
BMZEN TO/bKO OHOTO YenoBeka, KOTOopbli onpasabiBasl BbApkM 1 JiiHapa Tem, YTO ux 6bINo
TONbKO [BOE, a TPeTU, Tak cKasaTb, OPraHM3aTop, K COXKa/IeHN0, OTCy TCTBOBA/ B UX
KOMMaHuu.

3TO TOXKE MOXKET ObITh cnpasegnueo.

(3) B KoHUe nporpaMMmbl JiiHap, KOTOpbIA oOkasancs npeacegaTenem [loMLencKol
Accoumaumn PeiikbsiBUKa, CAenan 3abaBHyl Bellb: MNOCMe TOro, Kak OHW C BbsApku
NoCoBeLLaNnChb, LWenyach W rPOMKO LWypwa 6ymaramMu, OH 3a4MTan neyaTHbIl JOKYMEHT,
BbINMBas rPsisb HA MeHS Kak Ha /M>Kela U HeHafe>KHOro 4yenoBeka (Kak roBopuioch B 3TOM
JOKYMEHTE, Ha KOTOPOM MOMMUMM KakK-TO YAanoCb NOCTaBUTb MOAMUCH YenoBeKa, He
MMEIOLLETO K 3TOMY HAKAKOr0 OTHOLLEHNS).

(4) OiiHap Mor nerko pacnpocTpaHMTb CBOe O6palleHVe, He Hapyllas 3akoH O Tefe-
pafuoBeLLaHumn, U He pUCKys, TakKiM 06pa3oM, CBOMM A0GPbIM MeHeM U pabounm MecTOM.
MHorve 3puTenit 6binn Nopa>keHbl NOBEAEHEM 3TOr0 YeNoBeka.

HeyamsuTensHo.

(5) OTOT cnyyain eapa M MOXKHO OOBSCHATbL MPOCTON NOTepeil KOHTPONA Hag Ccoboin,
MO3TOMY Sl CUMTal0, YTO 0093aH [06aBUTb elle OAHY CTaTbl K TOMY, YTO, KaK A gyman
Hefeno Haszaf, AOMKHO 6bl10 CTaTb MOMM MOCNEAHUM CNOBOM MO MOBOAY BCero pena
(HanucaHo B YeTBepr 15 Aekabps n 6yaeT OTNpPaBneHo B razeTy B NATHULY 16 fekabps).

A LOMKEH YNOMSAHYTb 0 TOM, YTO CNYYUI0Ch CO MHOW 3a MOCNEAHIOK HeLento.
(6) B npowunyto cpefy, TO ecTb 7 fekabps, "MopryH6nagma™ (Morgunbladid) ony6nmkosana

MOe MMCbMO K CaMOMy BbICOKOMOCTaBAEHHOMY AOMMKHOCTHOMY /LY B HOPUAMYECKOM MUPE
Wcnangum. S npocwun ero HeMeANeHHO pacnopsauTbes O MNPOBEAEHUM OOLEKTUBHOMO



177

paccnefoBaHus 3TOl "nonuueiickoii NpobnemMbl™, - BMECTO TOro, YT006bl HaBcerga nycTUTb
ee Ha caMoTeK. ECTeCTBeHHO, i He 0XKuaas, YTO TeKCT MOero nucbMa 6yaeT pasocnaH Bo
BCE OTZeNEHNs MECTHO NoAMLMM.

(7) Hekoe HepopasyMeHue Bceraa Hem3beXkHo. HeeepHoe npeacTasneHne 06 3Toi npobneme
NPOLBETA&/I0; A >Ke CcuATal, YTO NPO(ecCUOHaNbHbIN AONr NUCATEeNs 3akNoyaeTcs B
CNeflyroLLeM: OH AONM>KEH, XOTA Bbl MHOTAQ, BbICTYNAThb B KAYeCTBE COBECTW CBOEr0 Hapoza,
- HO Hawu NO/AMUENCKMe, KaXKeTCs, MNONHOCTbI  NPUAEPIKMBAIOTCA  MHEHUS,
NPOTUBOMNONOXKHOIO TOMY, KOTOPOE eANHCTBEHHO BO3MO>KHO.

B 3TOM HeT HMYero naoxoro.

(8) B TO yTpo, KOrja Moe NUCbMO MUHUCTPY VIoHY Xenracowy nosBunoch B raseTe, MHe
NO3BOHUNO YAMBUTENbHO GONbLLUOE KOMMYeCTBO ntodeid. Cpean HuX 6bin CyamyHAyp
XepMaHHCOH, KOTOpbI/i NPeACTaBUICH KaK TMaBHbIA KOHCTeOMb nonmumn PelikbsiBuka. OH
XOTeN 3HaTb, O KaKOM Cly4ae $i nucan B CBOell cTaTbe. A ckasan emy, YTO npeaMeT
CTaTbM - He KaKoW-NM6O OTAENbHbINA CNyyaid, a cuTyauns B LENOM, MOTOMY YTO NOLOGHbIX
CnyyaeB 6bI0 MO MeHbLLEN Mepe HEeCKONbKO coTeH. Torga MyaMyHAyp Cnpocun, Kak 3Banu
TOro napann3oBaHHOIO KOHOLLY B MECTHOI 60/bHULE, KOTOPOrOo 5 YNOMUHAN. S cKasan emy, n
3TO 6blN0 MpPaBAOi, YTO HUKOTAA He Cbllan UMeHU Manbuuka. [oTom s cnpocun
FyamyHaypa, paccneayeT N Noauumust 3ToT clyyail B HacTosiee BpemMs. OH OTBETW/, YTO
fa. 9 Toraa o6paTun ero BHUMaHME Ha TO, YTO B NOA06HbLIX 06CTOSTENLCTBAX NOMMLUMS,
KOHTponupytollas cama cebsi, - 3TO o4YeHb CMenblii war. C Apyroil CTOPOHbI, i 0TKasacs
cooblWaTb YTO-M60 ele No TenedoHy, KPOMe BPEMEHW Moeil rocnuTanmsauuu. Mol
NonpoLLaChb.

(9) HacTynuno BOCKpeceHbe. B TeueHne BCeii Heaenn raseThbl NeCTPUIM  CNE3HBIMU
3adBleHNsIMK,  CAeNaHHbIMKU - NOAMLeNCKMMK. B BOCKpeceHbe raseTa “MopryHbnagung”
(Morgunbladid) HaneyaTana cTaTblo nonuueiickoro MoxaHHeca VoHccoHa, B KOTOpPOIi OH
ccbinancs Ha coobleHne B rpadie HOBOCTeN OT 9-ro uucna, NATHULBI, YTO 03Ha4YaeT, YTo
ero pykonucb Jo/mKHa 6bina nonacTb B ouc pefakumn B cy660Ty. MHe 3TO nokasanocb
CTpaHHbIM, TaK KakK f 3Hatlo, 4TO OT MOMEHTa nepefayu PyKONuUCU B pefakumio o
nyénukaumm B "MopryHbnagug” (Morgunbladid), kak npasuno, NpoxoanT NpUeAn3MTeNbHO
YeThbIpe-LLEeCTb AHel. HO Tak NpoucxoanT € 00blYHbIMM NOABMU, KaK Mbl. B CBOeil cTaTbe
NOMMLENCKUA TaK>Ke NOBTOPWUI "NMONMLENACKYI Mpasgy” O TOM, YTO O Cnyyae, KOTOPbIN
"men B Buay" Toprep, MOXKHO NPOYNTAaThb B HOBOCTAX Ha CTpaHuLe 13 NATHUYHOro HoMepa
"MopryHbnagua".

(10) C Tex nop Koe YTO NPOU3O0LLNO, 1 Tenepb S AOMKEH NMPOCUTH O TOM, YTO0ObI 06eLLaHne
HaneyaTaTb MOe 3asBfeHMe OblNo BbINOAHEHO. [laXKe ecin yaap diiHapa, HaHEeCeHHbI B
KOHLe TenenporpaMMbl B NPOLW/bIA BTOPHUK, He Nonan B Lefb W He 3a4eN MeHs, S LO/KeH
yKasaTb, HACKO/MbKO TUMUYHO ero noseAeHne ans noauLmm.

(11) B yem KopeHb 3TOIN Tak HasblBaeMoi "npobaemMbl nonuummn™? fa, MHOrve noay gymarT,
YTO HalW NOMMULENCKME Y>Ke COBEPLUMNM HanajeHne Ha CAUMLWKOM 60nblioe KONMYecTBO
rpa>kzaH, BAHOBHbIX UM HEBMHOBHBIX. OHU HAabpacbIBalOTCA Ha HUX 60/iee YeM 4acTo.

(12) OTKMKM NONNLEIACKNX, HEJABHO MOSBMBLUMECS B NPecCe, NOKasbiBatoT, YTO OHU XOPOLLO
3HaKOMbl C poMaHamu VloHa TopogaaceHa, NMOCKOMbKY B HUX YacTo (urypupyeT MepcoHadK,
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KOTOpbI CnNeTHUYaeT W pacnpocTpaHseT Cayxu. ModKeT ObiTb, OHN TakXKe YMTam
Cary o MpeTTupe CuabHOM, KOTOPbIA WMCMOBEAOBaN MPUHLMN: Bbl U3neuMBaeTe 6OMbHbIX,
yKasblBas Ha XyALLee.

B ntobom cnyyae, KaXKeTcs, 3T0 Ta No3vLms, KOTOPYH OHU 3aHSA/N.

(13) 3TOT MPUHLMN CAULLKOM >KanoK, 4Tobbl eMy MOrna cneaoBaThb BCS MOMMLMS, €/
TO/bKO Mbl AEACTBUTENBHO XOTUM, YTO06bI 04N OLEHUN UX PABGOTY.

(14) HaunHas co BTOPHMKA, MHE NMO3BOHW/M MHOTWE W BbIPA3IM MHEHWE, YTO BbICTYNEHNE
NonuULIEACKNX Ha TeneBuaeHUM 6blN0 KaTacTPOUUECKO/ AEMOHCTpaLMel HaLMOHANbHbBIX
0CO6eHHOC T, HabMtoAaTh KOTOPYO A0BENOCH HALLMM AETAM.

(15) "OHu BOMKHbLI 6blAM 6bITH B YHUGOPME™, - cKasan KTOo-TO. VX noBeAeHne HaCTO/MbKO
COOTBETCTBOBANIO TOMYy 06pasy Halleldi NonuuuW, 3awpjuiarolen camy cebsi, KOTOpblii
MoCcTeNeHHO (hopMUpyeTCA B rNasax obLiecTsa: 3anyrvsaHve, panbcnumkaums, HesakoHHble
[ecTBUsA, He060CHOBaHHbIE NPEACTaBNeHNs, MOCMELHOCTb U HEYMENOCTb.

TonbKO Takue cnosa.

(16) Ha3saHue aTOi cCTaTbW B39 TO U3 HAPOAHOW CKa3Ku, KOTOPYH JOMKEH 3HATb Ka>KApbliA,
- NPO ABYX NHO/EN, FOHAIOLLMXCA 3a MyXO0ii. A gyman 06 3TOM, Korga Habnogan, Kak cep>XaHT
Yro/I0BHOW NMOMMLMM BOEBAJT C MYENOiA B ero CO6CTBEHHON LUNANE B X04e TenenporpaMmbl. Eciu
Y Hallero MUHACTPAa CTULMN He BbIN0 BPEMEHU, YTOOblI MOCMOTPETb NPOrpaMMmy, s XoTen
Obl MOCOBETOBAaTb €My B3ATb BWAEOKACCETY, KOTOpas, BO3MOXKHO, elle ecTb Ha
TEeneBnaeHUN, - €CAIN OH XOUeT YBMAETb MOYTU TOYHYH MANKOCT AU TOro, YTOo Bce 6onee
LUMPOKME KPYru 06LLECTBEHHOCTMW Ha3bIBaDT "Npo6aemMoit noamuyumn™.

(17) 3Ta nporpamma [AO/>KHA MOCMY>KUTb YPOKOM TOro, mnoyemy Heobxogumo
becnpucTpacTHO UccnefosaTb Npobnemy, YTOo6bI He LONYCTUTb HAHECEHUS HOBOTO YLlepba
noamumein camoin cebe npu “paccnefoBaHun’ Aen, KOTOPble 3adeBaldT WX caMo/obue u
pebsyecKyr ropaocTb.

(18) [aBaiiTe nepecTaHeM CCOPUTHCS 1 PACCMOTPUM NPEANO>KEHME, KOTOPOE 5 BblABUras B
CBOEM MUCbMe MUHUCTPY HOCTUUMM. Mbl MOrM Gbl fJayke B3ATb Ha 3aMeTKy WAeto,
NPEANO>KEHHYIO OHAM MOUM OCTPOYMHbIM APYTOM:

(19) OH ckasan: "Toprep, Yy MeHs MbIC/lb. A HE 3aHATLCA NN U3YYEHNEM 3TUX NONNLEACKNX
KOH(h/IMKTOB XOpOLLEMY AeTCKOMY ncuxonory?"

byaem HagesaTbCA, YTO0 3TO [eN0 BCe XKE He HACTO/IbKO COXKHOeE.
C bnarofapHoOCTbH0 3a 0ny6MKoBaHue.
Toprep ToprepcoH"
11. B oTBeT Ha 3TK cTatb MUHMUCTEPCTBO KCTULMM NOCMAN0 3adBUTENO MUCbMO, AaTUPOBaHHOE 9-M

AHBaps 1984 roga. B Hem coo6ulanoch cnefytollee: nNpob6sembl, 3aTPOHYTble B CTaTbAX,
paccMaTpMBalOTCA Ha Pas3/IMYHbIX YPOBHSAX, M BONPOC Obl1 Ha noBecTke AHA B IMapnameHTte (Althing),
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YTOObI MUHUCTP KOCTULMIN MOT B G/vpKaiiLLeM ByayLUeM [ON0XMTb 06 UCCNeoBaHUAX U NPEAN0KEHUSX B
3Tol 0611acTI.

B. PaccnefgoBaHue 1 npoLecc o gudgamannm

12. Mucbmom oT 27 fekabps 1983 roga, Monuueickas Accoumaums PeilkbsBuKa nonpocuia npokypopa
MPOBECTW pacc/efoBaHue Mo BbILeYNOMAHYTbIM yTBepXxaeHUaM. COOTBETCTBEHHO, OH Mepecnan fesno B
oTaeneHve yronosHoi nonnumm (SCIP) 21 masa 1984 ropa, Ana paccrefoBaHns, COAepXKaT N cTaTby
Andhamaumio, npefycMoTpeHHyto cTatbeli 108 O6wero YronosHoro Kogekca 1940 r. (3akoH Ne 19/1940
- "YronoeHblii Kogekc"). 18 utoHSA COTPYAHWMKM OTAeneHus yronoBHoi nonuumm (SCIP) gonpocunu
3adBUTeNs B MPUCYTCTBUM €r0 afBoKara.

13. B pesynbTate, 13 aBrycta 1985 roga npoKypop BbIHEC 06BMHUTE/bHBINA aKT, CoAepXKaLuii 06BUHEHVE
3asBUTENS B Audiamalym B OTHOLLIEHWM He YKa3aHHbIX KOHKPETHO pabOTHUKOB NOMMUMK PeiikbsBMKa,
Bonpeku ctatbe 108 YTon0BHOro Kogekca.

14. B nepBoMi cTaTbe OblNv NPU3HAHBLI AUCKPEAUTUPYIOLLMMA CIeAYHOLLME BbIPaXKEHNS:
""38epu B yHudopme ' (n. 9 (3) BbliLLe);
"Te aukve 38epu B yHugpopme " (n. 9 (6) BbliLLe);

"Cocen MOMOAOro YenoBeka No KOMHaTE CKasa/M MHE, YTO ero TpaBmbl Oblfi HAHECEHDI
BblLUMbGanamm pecTopaHa 1 HeKOTopbIMK NonmuenckuMmn. CHavana 1 He MOr NOBEPUTH B 3TO,
W HaBen crpasku cpean paboTHWKOB 601bHMLBI. [la, UX cnoBa NOATBEPAUINCH: Nepes Hamm
[EeACTBUTENbHO Oblna >XepTBa MNONULENCKON "HOYHOM KoMmaHgbl" Peikbasuka™ (n. 9 (9)
BblLLE);

"H Torga BbIACHWI, YTO GOMbLUMHCTBY Tak>Ke OblM U3BECTHbI  pa3InyHble UCTOPUM O
NOAAX, KOTOpble Npown 4Yepe3 MNOJOGHbLIA, uAM fadke 06onee neyabHbliA  ONbIT
CTO/IKHOBEHUIA C 3BepbMM B YHWU(opMe. bbiBano, 4TO NoaM Bnajam B COCTOSHUE
HOBOPOXK/EHHbIX MNAJEHLEB B pe3ynbTaTe NPUMEHEHNS YAaBOK; 3TOMY NpueMy Nonuueinckue
M BbIWMGaNbl YYaTCs U 3aTEM UCMONL3YHT €ro ¢ 3BePUHOIN HEMOCPEACTBEHHOCTHIO BMECTO
TOro, 4Tobbl YyNpaBNaTh NOLbMU OCMOTPUTENLHO WM 3a60T/MBO. MOA0OHLIX UCTOPWIA C
OZHOVi N TOM >Ke CYLLHOCTbI TakK MHOT0, YTO Bbl e4Ba i CMOXKeTe Aa/blle 0TMaxmBaTbCs
OT HUX, Kak 0T npocToi mku." (n. 9 (10) BblLwe);

">KepTBbl nonmueiickoin »xectTokocTu™ (n. 9 (11) BbiLwe);
"N03BONISIA CKOTaM ¥ cagucTam JasaThb BOMO CBOMM m3BpaLleHnam (n. 9 (13) BbliLue).
15. Bo BTOpOW CcTaTbe TOXe 6blnv NPU3HaHbI AUCKPeAUTUPYIOWUMU YTBEPXKAEHUS:
"X noBefieHMe HACTOMLKO COOTBETCTBOBA/I0O TOMY 06pa3y Hallel NoAMuum, 3alluLiatoLLei
camy cebsi, KOTOpbIA MOCTeneHHO opMupyeTca B rnasax o6LuecTsa: 3anyrusaHue,

thanbenukaums, He3akoHHble LeiiCTBMA, HEODOOCHOBaHHbIE NPeACTaBeHUs, NOCNELHOCTb U
HeymenocTb" (M. 10 (15) BbiLwue).
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16. 9 ceHTAGpPs 1985 rofa 06BUHUTENbHbIV aKT 6GblN BPYUEH 3aBUTENIO BMECTE C MOBECTKOI O BbI30BE Ha
HasHauYeHHOe Ha CreayloLMin AeHb 3aceflaHne NanaTbl YrOMOBHOMO cyaa PeiiKbsBUKA, eavHCTBEHHbIM
YIEeHOM KOTOPOro Gbln cyabs MeTyp CymkepccoH. Mo npockGe 3asBUTENs, NPeabsBieHne 06BUHEHNS
BbII0 OTNIOXKEHO [0 17 ceHTA6ps. B TOT AeHb U COCTOSNOCH 3acefaHue cyaa, Ha KOTOPOe OH SIBUNCS B
CONPOBOX/eHWN T-Ha Tomaca MyHHapccoHa, topucTa BepxoBHoro Cyza; NpoKypop He MpUCyTCTBOBA/I.
3acefaHve NPOMCXOANNO CNeAYHOLLMM 06pa3oM:

(@) B cootBetcTBUM C TpeboBaHMeM, MNpPeAyCMOTPEHHbIM naparpadom 2 cTatbM 77 YTrO/IOBHO-
MpoueccyansHoro Kogekca 1974 roga (3akoH Ne 74/1974), cyaba noctasui NOACYAUMOTO B U3BECTHOCTb
0 TOM, YTO OH HaxoAMTCA MOJ, CNeACTBUEM, MOCKONLKY NOA03PEBAETCA B COBEPLLEHNM NPABOHAPYLLEHNS.

(b) FocnogmH Tomac N'yHHapPCCOH 6blN Ha3HayeH aflBOKATOM 3allMTbl CO CTOPOHbI 3as8BUTeNs. EMy 6biin
nepefaHbl BCe AOKYMEHTbI fena.

(C) Cynba cnpocun 3as8BUTENSA, UM /X HANUCaHbl Te caMble [iBe raseTHble cTaTbi. TOT OTBETW, YTO UM, HO
06paT|/|n BHUMaHMe Cyib Ha TO, YTO BblPpaXKeHUA, YKa3aHHbIE B 06BMHUTE/ILHOM aKTe, npounTnpPOBaHbI
BE€PHO, HO BblpBaHbl N3 KOHTEKCTA.

(d) Cypgbsa o03HakOMWN 3asBUTENA C 3anuCbl0 O PerucTpauuu ero 3asBfieHus, CAenaHHOro B afpec
oTAeneHus yronosHou nonvymm (SCIP) 18 nioHs 1984 roga v ¢ ero NMCbMOM B MX XXe afpec OT 19 utoHS.
3asBuTeNb NOATBEPAN NPABUIBHOCTb 3aNM1CK, a TaKKe PaKT HanncaHus UM NUcbMa.

(e) Korga cyabs cnpocun 3asaBUTENS, MOXET i1 OH NOATBEPAMTb, YTO [aHHbIE BbIP&XKEHUS NMPUCYTCTBYIOT
B €ro crarbsiX, 3asaBUTE/lb OTBETWI, UYTO B KOHTEKCTe OOBUHWUTE/ILHOTO akKTa - 4YTO OH YXe
NPOKOMMEHTUPOBA/ - OH HE MOXKET, [a U He 0643aH, Jenatb 3TO; YTO 3TO "NIMTepaTypHOe Npom3seeHne”
06BUHWTENSA, & He ero CO6CTBEHHOE.

(f) 3asBuTenb nompocun MpefocTaBUTb €My BPEMS, UYTOObl O3HAKOMWUTLCS C MaTepuasnamy fena u
MOArOTOBUTL KOMMeHTapumn. CreflytoLlee 3acefiaHne 661710 HasHaueHo Ha 24 ceHTA6ps 1985 roga.

17. B TOT JeHb 3asBUTENb W ero 3aWwuTHUK NpeacTany nepes Cyfom, CHoBa B OTCYTCTBUE O6GBUHEHUS.
3almMTHMK nogan XxogatainctBo 06 oTBoge cyfbu lMeTypa [MymKepccoHa, Ha TOM OCHOBaHWW, YTO OH
OJHOBPEMEHHO BbICTYNaN Kak cyapa 1 npeactasnsan O6BMHeHWE BBUAY OTCYTCTBMS NPOKYypOpa Ha 3TOM U
npeablayLlem 3acefaHusX.

18. 25 ceHTa6psa 1985 roga cyabs BbIHEC CNefyHOLLEE PeLLeHue:

"CornacHo cTaTbe 130 YronosHo-lNpoueccyanbHoro Kopgekca, no [JaHHOMY [Jeny He
rapaHTupyeTcs [cocTsAsaTeNbHblii npouecc] ... XogaTalWcTBO 06 OTBOAE CyAbM He
NOAKPEnNeHO HUKaKVMK BECKUMW apryMeHTaMy WU COBEPLUEHHO HeOBOCHOBAHHO. Cyfbsi He
TO/bKO He 06513aH NOKNHY Tb CBOE MECTO, HO MY 3TO W He N03BONEHO."

19. 26 ceHTA6ps 1985 roga, B COOTBETCTBUM CO CTaTbeid 171 YronoHo-IMpoueccyansHoro Kogekca,
3aABUTESIO ObIN0O 0TKAa3aHO B NPeLOCTaBNeHUN NepepbiBa 414 Nojaym anefnauum nNpoTUB 3TOr0 pPeLleHns
B NOpsAAKe YNpoLleHHoro cyponpoussoactea B BepxosHom Cypge. [locne 3TOro OH nonpocun
MWHUCTEPCTBO HOCTULMW  HA3HAUUTb CMeLMaibHOro MPOKypopa, UTOObl TOT pPeLunsl, HYXHO /n
npeaocTaBNATb NepepbIB, HO 18 OKTAGPSA 3Ta Npocbba Obla OTK/IOHEHA.
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20. B nepuog c 9 okTabpa 1985 roga go 28 anpenst 1986 roga COCTOSNNCL €Lle LUECTb 3acefaHui
YrofI0BHOIO Cyfa, Ha KOTOpbIX MPUCYTCTBOBa/IM 3asiBUTE/lb M ero afsokaT. Ha cnywaHusx 6binm
npeactaBneHbl JOKYMEHTbI, CAeflaHbl YCTHble 3asB/IeHWd, 3ac/yluaHbl CBWAETENIbCKME TMOKa3aHWs.
MpoKypop MPUCYTCTBOBa/I Ha BCEX 3TUX 3acefaHusX, 3a UCKYeHnem 17 despans 1986 roga, korga
cyay 6blna NPoAeMOHCTPMPOBaHa BMAE03annCh TeNenporpaMmbil.

21. Ha 3acepaHun, coctossLuemcs 25 okTabpa 1985 roga, cyabs MNeTyp MymKepccoH nokasan 3asBUTeNto
(hoTorpacuto, U CNpocus, TOT NI 3TO MOSIOZAOW YeloBeK U3 60/IbHMLI, OMMCaHHbLIV B NepBOI cTaTbe (CM.
naparpad 9 (8) BbliLe). 3asBUTeNb OTBETUS CIEAYHOLLMM 06Pa30oM:

"... B3pOC/OMY, OMNbITHOMY U4elOBEKY YAMBUTENbHO C/bllaTb OT APYyroro B3pOCNOro
OMNbITHOrO YenoBeka NofO6HbLIA BONPOC. A BUXKYCb W UMEK [eno C 6O0/bLUMM KOMYeCTBOM
NOfen, nHorga Ao ABYXCOT B feHb. MpubrmanTensbHo 3a 7 NeT, 3TO cocTaswuno 6bl Bee
HaceneHne WcnaHguu. ToaToMy uenoBek, C KOTOPbIM S BCTpeyalocb MeHee 50 pas, He
3a[ep>KMBaeTCa B MOe namsTW, ecim Ans 9TOro HeT O0Cob6blX MpuyuH. [loaTomy
cnpawmeBaTb YenoBeKa, y3HaeT /M OH YeNoBeKa, KOTOPOro npeanonoXKWTenbHO Mor Obl
BUAETb CeMb NleT Hasaf, - 3TO0 MOMHbI abcyph, NPOTMBOPEeYaLLMiA NPUPOLE YeNoBeUECKO
namMsTn. 9 Mory, ofHakKo, OTBETUTb, YTO 3TO - He TOT MONOZON YeNoBeK, KOTOPOro S
“Men B Buy, Korga nucan crTaThto "[asaiiTe 06Ccyanm aTo ceivac!”.

22. B xope 3acepaHusa 28 anpens 1986 roga CTOPOHbI COrNacUINChL, YTO B Aa/ibHENLLEM pacc/iefoBaHNm
fiena cyfioMm HeT HeobxoamumMocTn. COOTBETCTBEHHO, aABOKaTy Obln MPefoCTaB/ieH CPOK 40 3 MoHA 1986
roga onsa nojayn Bcex JOKYMEHTOB B 3alUMTy 3asBUTENS; NPOKYPOP 3asaBW/, YTO GO/blUe eMy CKasaTb
Heuyero.

23. B oKyMeHTax B CBOKO 3alluTy, NojaHHbIX 3 UoHA 1986 rofa, 3asaBuTe/lb NOBTOPU/ CBOe TpeboBaHMe
(cM. NyHKTbI 17-19 BbIWE) O TOM, YTO [e/1I0 JO/HKHO ObiTb MPEKpaLLeHO, UK Xe MOACYAUMBIA JO/KeH
ObITb OMNpaBfaH Ha OCHOBAHWMMW TOrO, YTO OTCYTCTBOBa/1 MPOKYPOP Ha HEKOTOPbLIX U3 3acefaHuin cyfa. B
OTHOLLIEHMN KOHKPETHbLIX 06CTOATENBCTB fef1a OH, MOMMMO MPOYEro, 3asBuN CleayroLLee:

"KOHEeYHO >Ke, HanafeHuaM MOMULEACKUX NoABepratoTCcs MHOrve... . Mofo6Hble coObITUs
TPYLHO 3abblTb, W, Kak Mpasuio, MOAM pacckasbiBaDT O HUX Apyr Apyry, 3a4acTyio
npeysennuneass. Takum 06pas3om, B O6LLECTBEHHOM CO3HaHUM CO34AETCH NPeyBe/MYeHHOe
npefcTasneHne 06 3TUX MHUMAEHTAx, U B rnasax obuecTsa npobnema cTomT 601ee 0CTpO,
4eM Ha camoM fene. A B 3HaYMTeNbHON CTENEeHN ONMpacs Ha 06LeCcTBEHHOE MHEHME B CBOEV
cTaTbe "[laBaiiTe 0b6cyanm aTO ceitvac!”. O6LWecTBEHHOe MHEHME, KOHEYHO, caMo Mo cebe
(hakT, 1 BONPOC O TOM, NOYEMY OHO CNOXKWUIOCH MMEHHO TakuM 06pas3oM, B 00LLEM He TakK
Y>K BaXKEH 1 B MeHbLLEW CTeneHn OTKPbIT 415 06CY>KAEHNS ...

Ecnv  06LleCTBEHHOE MHEHMe CTaHeT OKOHYaTeNbHO HeraTWBHbIM, W [0Bepue K
nonuuenckum 6ygeT NOTepsHO, TO 3TO PacnpoCcTPaHUTCA TakdkKe Ha MOMNLENCKMX,
KOTOpble B CBOEN >XU3HU 1 Myxu He obugenn. OceHblo 1983 roga noTeps LoBepus npuHsana
pasmMepbl, NpeAcTaBAloWwye NPAMY0 ONacHOCTb A1 06LLIeCTBEHHOro 61arococTosHua. A
MOYYBCTBOBA/ 3Ty ONACHOCTb, KOTa Npou3oLLen cnyyaii co CkadhTu oHccoHoM. U Mos ...
cTaTbs, onybnmkoBaHHas B "MopryHbnagma™ (Morgunbladid) 7 pekabps 1983 roga 6bina
MOel peakuyeil Ha 3Ty ONacHyl CUTyauuio. S cumTato, YTo, Ny6AMKys CBOK CTaThio, A
BbIMOMHAN 0643aHHOCTb YeCTHOr0 nucaTens, KOTopbliA U3yyaeT AyX Hauuu 1 coobliaeT o
pesyibTaTax, He CKpbiBas npasdy. 3TO ACHO N060MY YeNoBeKy, KTO roTOB K MPOYTEHUO
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cTaTby KakK euHOro Lenoro,  HacTpanBaeTCs Ha AeNCTBUTENbHOE NMOHMMaHWe TOro, YTOo
B HEl HanmcaHo.

Ho rnaBHas Uenb CTaTbW U ee BbIBOLOB COCTOSNA B TOM, YTOGbl NMPOCUTbH MUHUCTpA
NPOBECTU paccnefioBaHNe Ans1 BbISICHEHUS, SBNSIETCA OOLLECTBEHHOE MHEHVE BEPHbIM WM
HeBepHbIM. 3afaueli CTaTbi 6bIN0 MOAHATbL BrOMHE 3aKOHHBIA BOMPOC, TPEGYHOLL
HeMe/LNIeHHOT0 paspeLLeHus.

Mpu TOM, YTO A HamepeBanca NUCaTb CTaTbi0 MOMHOCTHLIO B pamKax 3akoHa, He Oygy
CKpbIBATb, YTO A TaAK>Ke CTapancs BbICTPOUTb TEKCT Takum 06pa3om, YT0o6bl 40OUTbCS
OTBETOB OT 3aWHTEpPecoBaHHbIX CTOPOH. KOHeYyHo, BOMPOC Obl1  OTHOCUTENBHO
NpaBAMBOCT U YIrPO>KAKOLLEro 06LLECTBEHHONO MHeHMS. Ecnm 6bl BCe 3T0 6bI10 He Tak, TO COo
CTOPOHbI PyKOBOAMTENel NOMMLUMN  (EANHCTBEHHBIX, KTO MOXKeT 06/1a4aThb BCECTOPOHHUM
3HaHMEeM 3TUX BOMPOCOB) NIOrMYHO ObINO Obl OXKMAATbH Peakuun B CrOKOWHON, YBEpEHHON W
HEBO3MY TVMOI MaHepe YeCTHbIX, yBa>KaeMbix ntofeii. MpasneHne Monuueinckoli Accoumaumm
W HayaNbHWUK NO/ULMK NPOCTO MOCOBETOBANM Obl MUHUCTPY MpW NepBOoM YAOGHOM ciyyae
HayaTb bGecnpucTpacTHOe paccnefosaHve Npobnembl, 0 KOTOPOM ero npocsT. NogobHas
peakums Tak>Ke 3HauuTenbHO YCrnokouna Obl 06LEeCTBEHHOCTb, NMOCKO/bKY MOCNy>Kuna 6bl
CTUMYNOM N5 04eBMALEB ObITb 406POCOBECTHLIMU."

24. 16 vioHA 1986 roja, Ha 3acefaHuK, Ha KOTOPOM NPUCYTCTBOBa 3asBUTENb, Cyaba MeTyp NyaKepccoH
BbIHEC peLleHne 06 OTKNOHEHWUW anennauuv, NoOBOAOM /1 KOTOPOI NOCNY>KUN0 OTCYTCTBME MPOKypopa
Ha HeKOTOpbIX 3acefjaHusaX. B COOTBETCTBMM C KOHKPETHbIMU OOCTOATENbCTBAMU Aena OH, MOMUMO
npoYyero, 3asBuI:

"CornacHo npeAcTaBNeHHbIM [oKa3aTeNbCTBaM, MNOACYAVMbIA HaxXO4UNCA Ha NleYeHun B
rOpo/CKoi 6onbHULe PeiikbsBrka ¢ 19 moHa no 11 uona 1978 roga. B T0o >ke camoe Bpems
TaMm HaxoAuncs nayneHT Mo uMeHn TpaycTu SNAMLACOH ... [MONHOCTBIO] napanu3oBaHHbIi
nocne TOro, Kak Ha Hero Hanan ero 3HakoMmblii .... Mogcyaumomy nokasanm oTorpagum
TpaycTv OnnupacoHa, CAenaHHble B FOPOACKOW 6OMbHULE  Ha Cnedylowmin AeHb nocne
HanafeHus. [oAcyauMbliA 3asBui1, 4TO TpaycTW INAMGACOH - 3TO He TOT YeNOBeK,
KOTOpPOro OH OMUCbIBAET B CBOENM .. cTaTbe, Ony6/MkoBaHHOW B “MopryH6nagua'”
(Morgunbladid); ...

BugeokacceTa C 3anncbio TeNeBn3MOHHON NporpaMmMbl "PasnnyHble MHEHUSA", BbIXOAMBLLEW B
acmp 13 gekabps 1983 roga, 6bina npeacTaseHa B Ka4ecTBe flokasaTenbCTha.

O6cy>kfanmMcb BOMPOCHI, Kacawwyecs LesTeNbHOCTU MNPaBoOXPaHUTE/bHbIX OpraHos, U
B3a/MOOTHOLLEHNS Me>K/y 06LLeCTBOM W nonuuyveid, B ToM uncne geno CkadgTwv. B KoHue
nporpaMmbl r-H JiiHap BbsApHACOH, Cep>XaHT nonMuum v npegcegaTens omMUenckoi
Accoupaumn PelikbsBUKa, OTMeTW, YTO MOXKET [oKa3aTb 6€30CHOBATENbHOCTb CTaThby
OTBETUMKA, TMOCKOMbKY Y HEero WMeeTcs 3asB/ieHMe MOMOLOro YenoBeka, KOTOoporo
0TBeTUMK onucbiBasl B "MopryHbnaguns”. Cep>kaHT ornacun [3aseneHve]. [B Hem], nomumo
npouero, rogopuTcsa: "To, yTo Toprep TOPrepcoH NULLET MO NOBOAY MeEHSI B CBOEN CTaThbe,
HEBEPHO OT Havana o KoHua". Mposeas paccnegosaxue gena, [r-H bbsipHacoH] n KOHCTe6/b
nomuum BbApKM SNHACCOH nocuMTanM, 4YTO 3asBieHWe OblNo CcAenaHo Tem caMbiM
4e/IOBEKOM, O KOM Mucasl OTBETUMK.
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Mo npocbbe afBokaTa OTBETYMKA .., [F-H ] SiiHap BbspHacOH Obin BbI3BaH AN Aaun
CBUAETENbCKUX NOKa3aHWii. TOT ckasas, YTO 3asB/ieHne 6bI10 CAenaHo MOMOAbIM YeN0BEKOM,
WHBAMAOM, N0 UMeHU TpayCcTun INAMAACOH ..., YTO OH NONYYUN MHGOPMALMI0 OTHOCUTENbHO
TOro nepuoga, Korga oTBeTUMK U TpaycTu InmMAacoH BMecTe 6biv B 6ONMbHULE, U YTO
NPeAnoNoXKUTENbHO 0 TpaycTy INIMAAcoHe Nucasl B CBOE CTaTbe NOACYAUMBIA. IMEHHO
TakK OHV Nonyyuim 3To 3asBneHne. Kpome Toro, cBuaeTeNb COOOLLM, YTO, HACKONbKO eMy
W3BECTHO, HW OAWH MOMMULEACKUA PelkbsBMKA HMKOTrAA He  MPUYUHAN NPU UCTIONHEHUN
Cny>KebHbIX 06513aHHOCTEA KOMY-MB0 TenecHbIX NMOBPeXKAeHUIA, Hanofobre Tex, KoTopble
onucan 0TBETYMK B CBOEW CTaTbe OT 7 fjekabpsa 1983 roga.

Mo yTBep>KAeHN0 3awyThl, Hanucas 3TK [Be cCTaTbWi, OTBETUNK BbINOMHAN LONT NucaTens
N0 OTHOLEHNO K OOWeCTBY, NpuBeKas BHUMaHWE K TENeCHbIM MOBPEXKAEHUAM,
MPUYMHEHHBIM NONMUMEN NIOAAM, BbISBNSS NOAO6GHbIE CMTyauum U Npocs BMewaTenbcTBa
BnacTen, C Uenbto nx npegoTepalleHns. [Camo no cebe 3T0] He NpPUBNEKNO Obl 6ONBLIOIO
BHUMaHWe, He 6yayun ony6nnKoBaHHbIM B CPeACTBAX MacCOBOM MHGOpMaLnn, XOTA AadKe B
Takom cnyyae 3TO 3a4acTY NPOXOAUT He3ameuyeHHbIM. Pe3kue cnoBa W CTUANCTUYECKME
XO4bl TakXKe MPeACTaBNAlTCA He0OXOAUMbIMU, W NUCATEIM 3TO XOPOLO 3HaT.
OTBeTuUMK 3apabaThbiBan Ha >KU3Hb NUCATENLCKAM TPYAOM MHOMO NeT, U MEXKAY NPoynM,
BNacTV MNpusHaBaM €ero TPyh, BbiNauuMeas emy 3apaboTHyio nnaTy. Ero paboTa
nognagaeT Nof 3awnTy cTaTbu 72 KOHCTUTYUMKM, KOTOpas 3anpewaeT LeH3ypy u apyrue
OrpaHuyeHns cBo6obl nevaTy.

OfHako, BMecTe C TeM YynomsHyTas Hopma KOHCTUTyuuum npegycmaTpusaeT
OTBETCTBEHHOCTb Ye/oBeka 3a Ony6AMKOBaHHbIe 3aABNEHUS, - U 3TOT MNPUHLMN HUKOr4a He
ocnapwsancs B WCNaHACKOM  3aKOHOAATeNbCTBe. CywecTBYlOT  pas/nuHble
3aKOHOJATeNbHble HOPMbI, KBaIMULMPYIOLLME NY6IMYHOE pacnpocTpaHeHne onpeseneHHbIX
MbICNEA UM yTBEP>KAEHUI, HanpuMep, B NeyaTy, Kak opuandecky Hakasyemoe fesHve. B
fononHeHne K ctaTbe 108 ... YronosHoro Kogekca, no 3Tomy BONpocy MOXKHO 06paTUTbCS
K cTaTbam 88, 95, 121, 125, 210, 229, n 233(a) - 237 Toro >xe camoro Kopgekca. U
OTBETUMK He MOXKET M0Mb30BaTbCA KakMMU-IMOO npusunernsimm unm 6onblueid cBoboaoiA
Bblpa>KeHNs MHEHMS, YeM pyrie, TO/bKO NOTOMY, YTO ABSETCA NUcaTeNeM.

CTaTbu 0TBeTUMKA BblNn ONy6AMKOBaHbI B raseTe Moj ero MMeHem, W OH NMpU3HaeT CBOe
aBTopcTBO. OTBEeTUMK npoXkuBan B WcnaHgum B TO Bpems, Korga cTaTbi Obinu
HaneyaTaHbl B "MopryHbnagma™ (Morgunbladid). B cooTBeTCTBUM CO cTaTbeil 15 3akoHa
0 MpaBse Ha nybaMKauum ... OH, Takum 06pa3oM, HeceT Kak YrofoBHYH0 OTBETCTBEHHOCTD,
Tak ¥ 0OTBETCTBEHHOCTb 3a BO3MeLLeHue yuiepba BBUAY COAeP>KaHus ... Ony6/MKOBAHHbIX
UM cTaTel.

YTBEPXKAEHNS,, Ha KOTOPbIX OCHOBaHbl OOBMHEHMS B OOBUMHMTENBHOM akTe,  Oblau
KBanMnUMpOBaHbl KakK HanpaBfeHHble MPOTUB He YKa3aHHbIX KOHKPETHO PaboTHUKOB
nonmuumn PeiikbsBIKa.

HecmoTpsa Ha TO, 4TO (hopmynmposka cTaTby 108 ... YronosHoro Kogekca oxsaTbiBaeT
NnpaBOHapYyLUEHWsl,  COBEpLUEHHble B OTHOLUEHWN  KOHKPETHO  ONpeAencHHbIX
rOCyLapCTBeHHbIX Cay><aliux, [3To npeanucaHne] Tak>Ke pacnpocTpaHseTcs Ha
HapyLUeHUs, COBepLUEHHble B OTHOLIEHWN OMpefeneHHoW Tpynnbl  rocyfapCTBeHHbIX
cny>katyx (cMm. cyaebHoe pelleHne B OTyeTax BepxosHoro Cyga, Tom LIV, cTp. 57).
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CnoBa "3Bepy B YyHUDOPME" 1 "Tex ANKUX 3Bepeil B YHUPOpME™, B KOHTEKCTE, B KOTOPOM OHM
Obl ony6aMKOoBaHbl, paBHO3HAYHbI 6paHN 1 OCKOP6IEHUAM B OTHOLLEHUN He OMpefeneHHbIX
KOHKPETHO paboTHUKOB nonmuun PelikbaBrKa. ITW yTBEP>KAeHUS NoAnafalnT noj
Yro/fioBHO-HaKasyemble fesHus cornacHo ctaTbe 108 ... YronosHoro Kogekca.

B 00BMHVTENBHOM aKTe 3TU YTBEPXKAEHNUSA paclieHeHbl KakK auddhamaloHHbIe 3asBeHuS.
MpuHMMas BO BHMMaHWe TpeTuii naparpad cTaTbu 118 YronosHo-lMpoueccyanbHOro
Kogekca ..., NOACYAUMBIA BCe >Ke MOXKET OblTb NpUBIeYeH K OTBETCTBEHHOCTMW 3a WX
nyénukaunio; ero AencTsus OblIM  ONUCaHbl BEPHO, U HeNMb3s CKasaTb, 4YTOObl Mnpu
NOAroTOBKe 3alMThI N0 €ro Ae/y umena MecTo Kakas-mmb6o HeO6beK TUBHOCTb.

Ab3aupbl cTaTeil "coceqn MONOAOro YenoBeKa No KOMHATE ... HOYHON KOMaH/bl PelikbsBunka'
u "Torga S BbIACHWUA .. Kak OT MNPOCTON /MKW, U cnoBa '">KepTBbl MNONNLENCKOIA
>KECTOKOCTU", KaK camu Nno cebe, TakK M B KOHTEKCTE ... ra3eTHON CTaTby ..., OblIN
KBaNM(uuMpoBaHbl Kak cogep>kallime O0OBWHEHWSI B afpec KOHKPETHO He YyKas3aHHbIX
pab0THNKOB NONMUMM PeiKbsABMKA, YTO OHM SIKOObl COBEPLUMAM MHOFOYKCNEHHbIE AKTbl
CEPbE3HOro hM3NYECKOro HamageHust Ha NoAei, KOTopble B pesyibTaTe CTam HBaNM4amu.
Mofo6Hble MHUMAEHTbI NoAnajalT nof AeiicTBue cTaTbh 218 ... ... YronosHoro Kogekca,
HapyLUeHne KOTOPOi MOXKeT MOB/eYb HaKa3aHue B BiAE MHOTUX e T MLLEHNS CBOGOAbI.

YTBep>KAeHNs MOACYAMMOro He MoATBepAuauch, U [scnegcTsue wx] nyb6mvkaumm ... OH
MOANEXKNT HakasaHuto cornacHo crtaTbe 108 ... YronosHoro Kogekca.

Bblpa>KkeHusi "3Bepu B yHuUdopme" ¥ "nonuuenckas >XecTOKOCTb" TakxKe crnefyeT
pacleHumBaTb KaK cofep>kauime 6paHb U OCKOpPONeHWs B OTHOLUEHUM He YKasaHHbIX
KOHKPETHO paboTHUKOB NOAMLMN PeikbsBrKa.

B 06BUHUTENLHOM aKTe 3TW YTBEPIKAEHUS KBAMMULUPYIOTCS Kak nopoyallye 4YecTb W
[OCTOWHCTBO, HO ... MOACYAMMbIi TEM He MeHee MOXKET OblTb MPUBNEYEH 3a HUX K
YrONOBHON OTBETCTBEHHOCTY B COOTBETCTBUM CO cTaTbeli 108 ... YronoBHoro Kogekca.

Cnosa "no3sonsg ckoTam M cagucTam AasaThb BOMK CBOMM M3BpALLEHMAM", B KOHTEKCTE
BbILLEYNOMSHYTOW CTaTbM, pacLeHVBAOTCA Kak cofep>Kause 6paHb M OCKOpOneHus B
OTHOLLEHMN He YKa3aHHbIX KOHKPETHO paboTHMKOB Nomummn PelikbsiBrKa.

B 00BMHWTENLHOM aKkTe 3TW YTBEPXKAEHUS KBa/MUUMPYTCA Kak nopovallime 4eCcTb W
JOCTOWNHCTBO, HO ... MOACYAMMbIA TeM He MeHee MOXKET OblTb MPUBAEYEH 3a HUX K
Yron0BHOV O TBETCTBEHHOCTM B COOTBETCTBUM CO CTaTbel 108 ...

CnpaBef/iMBOCTb BblpaXkeHus "/Ix nosefeHne HACTO/MbKO COOTBETCTBOBA/IO TOMY 06pasy
Halleld noauumu, 3almiiatollein camy cebs, KOTOpblii NOCTENEHHO (DOPMUPYETCA B rnasax
obulecTBa: 3anyrueaHve, anbCuuKauns, He3aKoHHble [eiACTBUA, HEe0OOCHOBaHHbIE
NpeACTasneHns, NoCnewHOCTb U HeyMenoCcTb" He Oblia AokaszaHa. 3a UCKMOYEHUEM CrOB
"He0bOCHOBaHHbIE NPeLACTaBeHNs, NOCNEWHOCTb U HEYMENOCTb", B 3TOM BbIPa>KEHUN He
onpegeneHHble paboTHVUKN NOMUUMK PelkbsBYKa 06BUHATCA B hasibeumkayum u gpyrux ...
YroNOBHO HakasyeMmblX MPecTynneHnax. 3To nognagaeT nog feicTseve rnas X1V u XVII ...
YronosHoro Kopgekca, HapylleHWe KOTOpbIX MOXXeT TOBfeYb 3a COo6oM AIMTenbHoe
TIOPEMHOE 3aKNoUeHNe.
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[enas nofo6Hble 3asBNeHNs, NOACYAUMbIA HECET YrofOBHYD OTBETCTBEHHOCTbL COrNacHO
cTaTbe 108 ...

C [pyroii CTOPOHbI, MOXHO CUATaTb, YTO CNnoBa '"He0BOCHOBAHHbIE MPEeACTaBneHUs,
NOCMELWHOCTb U HEeyMeNnocTb" Haxo4aTcs B npefenax LOMYCTUMOA KPUTUKW, W NOTOMY
NOACYAUMBII He HeCeT 3a HUX OTBETCTBEHHOCTY ... "

25. 3aaBuTenb Obln NPUroBopeH K Bbinsate wrTpada B pasmepe 10 000 wmcnaHACKMX KPOH
"ocyfapcTBeHHOMY KasHaueicTBYy WM Xe, B C/lyyvae HeBbINMAThl WTpada B TeYeHMe YeTblpexX Hegesb C
MOMEHTa OrfalleHns cyfe6HOro pelueHus, K THOPEMHOMY 3aK/IHOUYEHUIO CPOKOM Ha BOCEMb [Heil. Emy
ObIN0 TaKXXe NPeLnmncaHo onnaTuTb BCe CyAeOHbIE U3LEPXKKM, BKNKOYAA ONnaty YCyr ero agBokara.

26. L 3aaBuTENb, M NPOKYpPOP 06XKanoBasn Npurosop B BepxoBHbin Cypa VicnaHavu, rae 22 ceHTA6ps
1987 ropga coctosanoch cnyllaHve fena. ALBOKAT 3asBUTENs TPeboBan He TO/IbKO OTMeHbl MPUroBopa,
BbIHECEHHOTO YroO/IOBHbIM CY[OM, HO TaKXe OTMEHbl BCEX MpPOLECCYaibHbIX aKTOB, HauyuMHasa C
06BVHUTE/ILHOrO aKTa, BO3BPALLleHWM [efla B YTOMOBHbIA Cy4 A1 MOBTOPHOrO pPacCMOTPEHUs, Y
onpasfaHus ero noA3auTHOro no BCeM MyHKTamM 0OBMHeHUS. TpOKypop e npocun 06 YKecToueHUn
HakasaHus.

27. 20 okTa6psa 1987 roga BepxoBHblit Cyf BbIHEC peLleHne, B KOTOPOM, NOMMMO MPoYero, roBOpMIoCh
cnepytoLLee:

" ... Xof4aTailcTBO 06 OTMeHe BCeX NMpoLecCyaslbHbIX aKkTOB OCHOBAHO HA TEX >Ke CaMblIX

[0BOAAX, YTO W NpefcTaBNeHHble B YTONOBHbIN cyf 24 ceHTs6ps 1985 roga, korga agsokaT
MOACYAMMOrO Ccfenan cnesyoLlee 3assneHue:
" Hu Ha opHOM M3 npolweawnx 3acefaHuii Mo 3TOMYy fAeny He NpuUCcyTCTBOBa
npeactasnTenb OO6BMHeHWs ... B cooTsBeTcTBMM co cTaTbavum 20 (1) u 36 (1) (1)
[YronosHo-IMpoueccyansHoro Kogekca], noacyanmblii pacleHmBaeT (DakT TOro, YTo OAuH
UeNoBeK WCMOMHAN POfb KaK CyAbW, TakK W 00BUHWUTENS NO OLHOMY W TOMYy >Xe [eny,
He3aKOHHbIM. [TOCKONbKY CyAbf He MNpOSBUN WHULMATMBLI [N WUCMPaBNeHUs Takoro
MONO>KEHWA fefN, TO ero HeobxoAMMo 3aMeHnTb."

Cyfbs YronoBHOro cyda OTKIOHAN 3TO XojaTaiWcTBO, a MpoOKypop OTKasancs
CaHKLMOHMPOBATb anennaumio B BepxoBHbIi Cyf, B NOPSAAKE YNPOLLEHHOro CyL0Npon3BOACTBa
B xope npouecca, nNpoxoAvBllero 6e3 yyacTus NPOKypopa, He 6bln0 NpeLcTaBieHo
HUKaKNX [oKa3aTeNbCTB, OroBOPeHHbIX B cTaTbhe 130 BbileynoMsaHyToro Kogekca, 4Tobbl
060CHOBATb HEOHXOAMMOCTb 0TBOAA CYAbU UM OTMEHbI 06BUHUTENBHOIO NPUroBOpA ...

Mpu3HaHe BWHOBHOCTW MOACYAMMOrO YTONOBHbIM CYOM U MNPUMEHEHWE YrONOBHOO
3aKOHOAATENbCTBA... MOAAEPXKMNBAETCA, TAKXKE KaK 1 HaOXKEHHOE CY/IOM HAKa3aHue....
PeLLeHe YronoBHOIO Cy/ja 0 THOCUTENLHO CY/1e6HbIX U3EP>KEK OCTAETCA HEU3MEHHBIM. "

28. OanH 13 uneHoB BepxoBHoro Cyga He corfiacuics ¢ 06LMM MHEHVEM:
"UTO KacaeTcs MpWBIEYEHMS K YrONOBHOW OTBETCTBEHHOCTW 3a BbICKa3blBaHWe

A damaLoHHbIX YTBEPXKAEHWA, HEOBXOAMMO YeTKO OnpefenMTb TeX, KOMy AaHHOe
BbICKa3blBaHNE HAHOCUT Bpef. OTO TpebyeTcs Kak And 3aluThbl N0 AAHHOMY feny, Tak U
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ANA TOro, YTo6bl PeWNTb CNOXKHYK Npo6aeMy HEO6XOAUMbIX OrpaHuyYeHuid OUCKYCCUin Mo
06LLleCTBEHHO 3HAYMMbIM BOMpPOCaM.

B 06BMHMTENbHOM aKTe TroBOpUTCH ..., 4YTO [eno BO30Y>KAeHO "B CBA3M C
AnhhamalyoHHbIMU Y TBEPXKAEHUAMU B OTHOLUEHUM MNOMMLUEACKMX", a TaKkxKe .., 4TO
paccMaTpuBaeMble YTBEpPXKAEHUA HanpasneHbl "B aApec He YKasaHHbIX KOHKPeTHO
COTPYLAHUKOB Nnonuumn PeikbsBrka™. TakuM 06pas3om, cnegyeT MOHAMATb OOBUHWUTENbHbII
aKT, Kak O00BWHEHME B COBEpLUEHMM MNPECTYMNEeHNs B OTHOLIEHWN BCEX MOMMLENCKUX
PeiikbsiBuKa Boo6We. Cornawascb C TeM, 4YTO BbICKa3blBaHUs, MPOLUMTUPOBAHHbIE B
06BUHVTENbHOM aKTe, [JOBOMbHO Pe3KU U UX 060CHOBAHHOCTbL He Oblna [oKasaHa, A BCe >Ke
nojarato, 4TO UCXOAA W3 TOro, Kak feno 6b110 NpeAcTasNeHo B 06BUHUTENLHOM aKTe, He
COOMIOAEHbI YCNIOBUSA NS HANIOXKEHUS YrO/IOBHOTO Hakas3aHus 3a HapylleHue cTaTbu 108,
KoTopas [O/MKHA NPUMEHATbLCA B CBETe (PyHAAMEHTANbHOro MpUHLMNA WUCNaHACKOro
KOHCTWTYLMOHHOrO npaBa O CBOOOZE BbIpaXKEHWS MHeHWsi, 6yab TO B YCTHOW wnw
MUCbMEHHOI hopme.

B CBSi3¥1 C BbILLIEN3NOXKEHHBIM f NOfAarat, YTo NoACYAUMbIA [ON>KEH ObITb OnpasAaH, U YTo
BCE CyfeOHble M3Aep>KKW, CBA3AHHbIE C PacCMOTPEHWEM [ena KaK B YTO/NOBHOM, Tak U
BepxoBHOM cyfax, AOMKHbI 6bITb OnfadeHbl FocyfapcTBeHHbIM KasHaueiic TBOM; Tyaa >Ke
[O/KHA BOWTW onnaTa Ycnyr afBokaTa, Ha3HauYeHHOro [0 crywaHus gena B BepxoBHOM
Cype."

I1. MpyMeHVMOe HauMoHabHOe 3aKOHOAAaTEe/IbCTBO
A. CB060/a BblpaXXeHNsA MHeHUS 1 AuddamMaumnsa rocyaapcTBeHHbIX CyXKaLnx
29. B ctatbe 72 KoHcTutyummn Pecnybnvku Vicnanams, npuHAToin 17 noHs 1944 roga, roBopuTces:

"Ka>K[blii YenoBek MMeeT NpaBo Bblpa>kaTb CBOM MbICAM B nedaTu. OfHAKO, OH MOXKET
NPVBNEKATbLCA 3a 3TO K OPUANYECKO 0TBETCTBEHHOCTW. LigH3ypa unu apyrie orpaHnyeHus
Ha CBOGOAY NeYaTy HUKOTAa He MOTyT OblTb BBEEHbI."

[Janee 0TBETCTBEHHOCTb, YNOMAHYTaa B 3TOM MOJIOXKEHWW, OMNpeaeneHa B 3aKOHOAaTeNbCTBE.

30. CornacHo ctaTbe 15 3akoHa 0 npaBe Ha Ny6nmkaumto 1956 roga (3akoH Ne 57/1956), aBToOp MOXeT
HECTN KaK YrofoBHYH, TaK W FPaXKAaHCKY OTBETCTBEHHOCTb 3a My6nvkauun nofg CBOMM MMEHeM B
clyyae BO36YXX/AeHWNA NPOTUB HEro fena, eciv BO Bpems Ony6/IMKOBaHUA OH NPOXKUBAET B McnaHaum nnn
HaxoauTcs B npefenax topucamkuumn cyaos VicnaHgmn. Ecnm ctatbsi ony6/nKoBaHa He Nof ero MMeHem,
TO K OTBETCTBEHHOCTM MOTYT ObITb NPMBEYEHbI M3AaTeNb, pefakTop, NPoAaBeL, pacnpocTpaHUTelb UK
nonurpaguct.

31. B cootBeTcTBUM C YTOMOBHbIM Kogekcom, antdamaumoHHas nybnvkaums npefctaBnseT cob6ow
YrofIoBHO - Hakasyemoe fesiHue. B cTtatbe 108 cregyrowimMm obpasoM perynupyetca agudhamaums B
OTHOLLEHWM FOCYLapCTBEHHBIX CY>XKaLLWX:

"BpaHb UMM WHble OCKOPGNEHWS CNOBOM WnM felicTBMEM, a Takke AuddamalnoHHble
3asBNEHNs B afpec rocyapCTBEHHOrO CMy>Kallero BO BPeMsi WUCMOMHEHUS UM CNy>KeGHbIX
06513aHHOCTEW, NN MO NOBOZY BbIMONHEHUS UM CNYy>Ke6HbIX 0653aHHOCTEN, HakasblBatoTCs
WTpacgom, apecTOM WM TIOPEMHbIM 3aK/HUYEHNEM Ha CPOK A0 Tpex NneT. [adke ecnu
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060CHOBAHHOCTb 3asiB/IEHNs1 TaKoro poja foKasaHa, OHO MOXKeT MoB/ieyb 3a co6oii LWTpad,
€C/IN OHO BbIPa>KeHO B OCKOPOUTeNbHOI thopme.”

32. MMpy paccMOTpeHUU fena 3asBUTeNs YrofIoBHbIA CyA U 6GOMbLUMHCTBO Y/ieHOB BepxoBHOro cypa
nocumTanu, 4yto cratbd 108 BkNOYaET AnddaMaLnMoHHbIe YTBEPXKAEHUSA, CAeNaHHbIe B apec He TONbKO
KOHKPETHBIX FOCYAapCTBEHHbIX CMYXalLlMX, HO TakXXe OnpefeNneHHON rpynnbl He YKa3aHHbIX KOHKPETHO
roCyAapCTBeHHbIX CAyXalimxX. B monb3y TakoW WHTepnpeTauuy CBUAETENbCTBYIOT ABa MpeLefeHTa -
peLenus BepxosHoro Cypa: "Mpokypop npoTus MoHaca KpucTbsiHcoHa" oT 19 sHBaps 1983 roga, u
"Mpokypop npoTtne ArHapa boracoHa" ot 31 okTa6ps 1952 roja.

B. ¥YronoBHbI npouecc

33. Cratba 20 YronosHo-lNpoueccyanbHoro Kogekca Bo3faraeT Ha MpokKypopa MOHOMOYKUSA
locypapcteeHHoro O6BuMHMTENs. B paboTe npokypopa MOryT MPUHMMATL yyacTue MOMOLLHUK
MPOKYpopa, a Takke HECKO/IbKO NMPOKYPOPOB U MX 3amecTuTeneid. OH MPUHUMAET peLLeHns O TOM, Kak
BECTW paccnefioBaHVe Mo YrofioBHbIM [eflaM, W OCYLUeCTB/AET KOHTPO/Ib 3a XOL4OM pacc/efoBaHus
(cTatbs 21).

34. B cooTBeTCTBME CO cTaTbel 115, NPpoKypop MOXKET HayaTb YrosoBHOE NpecsiefioBaHWe BbIHECEHWEM
06BVMHUTE/ILHOrO akTa B OTHOLUEHUW OOBMHAEMOro. B HeM [0/KHbI ObiTb, MOMWMO MPOYEro, YeTKO
0603HaueHbI: CyA, B KOTOPbIA LO/HKHO MOCTYNUTL AeN0, UM 06BUHAEMOrO, NPeAnoiaraeMoe HapyLueHue
M NOTEHUMa/IbHOe HakasaHue. 3aTeM OOBVMHWTENbHbLIA akT BMeCTe C MaTepuanaMu fena nepefaerca B
cooTBeTCTBYIOWMI cyf. Cyfbsi, KOTOPOMY nepefaeTcs [feno, 0603Ha4yaeT Ha OOBMHUTE/ILHOM akKTe,
KOTOpbIA 3aTeM Bpy4aeTcs 06BMHAEMOMY, BpeMs, Korja feno 6yaeT opuumanbHO OTKPLITO.

35. B cooTBeTCTBUM CO CTaTbein 121, paccMOTpeHMe Aena orumanbHO HauMHAETCst BO BPpeMs Cye6HOro
3aceflaHns, Korga YrofioBHbI Cya MpefocTaBnsieT MOACYAUMOMY OOBUHUTENbHLIA aKT W Apyrue
[AOKYMeHTbI. Ecnv noacyanMbli Ha 3TO CTaAum AenaeT YMcTocepaeyHoe NpusHaHue, no Aeny BbIHOCUTCH
peLleHne. B NpoTMBHOM Cnyyae, eMy [aeTcq BO3MOXXHOCTb NPeACTaBUTL A0Ka3aTeNbCTBa B CBOKO 3aLUUTY,
B MUCbMEHHOW UM YCTHOW (hopMe, C MOMOLLbIO afiBOKaTa, eCc/i TaKOBOWN Ha3HAYeH.

36. VIMeHHO NpOKypop peLuaeT, A0/HKHO N [aHHOe Aeno paccMaTpuBaTbCs B COCTA3ATE/IbHOM MpoLiecce,
Kak 3T0 npefyCcMOTpeHo B cTaTbsix 131-136. Ecnm ga, To O6BMHEHMe [OMKHO NpeAcTaTh nepes Cyabel
yronosHoro cyfa. CornacHo ctatbe 130, Takoe Cy0npon3BOACTBO COCTOMTCA B ClyYasX, eC/u:

(a) NpecTynneHne HakasbiBaeTCs THOPEMHbIM 3aK/THOUEHUEM CPOKOM G0/1ee BOCbMU IET;

(b) npecTynneHne Haka3blBaeTCA THOPEMHbIM 3aK/IHOUEHNEM CPOKOM 60see MATH 1eT, U BOMPOCHI 3aKOHA
1y 06CTOATENBCTBA feNa TpebyoT NoLo6HON npoLeaypbl; Unn

(C) B Aene 3atparnBatdTCcA BOMPOCHI 0CO060I 3HAYMMOCTK, W Xe ncxon gena MMeEET NUHYHO 6OJ'IbLuyPO
06LLI|eCTBeHHy}O Ba>XHOCTb.

Ecnn geno paccmatpuBaeTcs He B pamMKax COCTA3aTe/IbHOro npoLecca, X04 Aena onpefenserca cratbaMu
123-129. Moacyanmblii NPUBOAMT CBOM A0BOAbLI CyAbe B OTCyTCTBME ["ocygapcTBeHHOro O6BUHMTENS,
eCNN NPOKYPOP He PeLunT nHaue.

37. Ecnu FocyaapcTBeHHbIi OGBUHITENb He Y4acTBYET B CyAe6HOM NPOLIECCE, B COOTBETCTBUM C OGLLUM
MpPaBWIOM, 3aKPENIeHHOM B CTaTbe 75, Cyabs [0/DKEH CaMOCTOSITENbHO, B CUTy CBOE AO/MKHOCTU (eX
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officio), npoBecT He3aBUCUMOE CyfebHOe CreAcTBMe MO BCEM (hakTaM M OOCTOATENbCTBaM [ena, Aaxe
ecnn OOBUHEHME YXXe pacCnefioBaio MX W MOATOTOBWIO COOTBETCTBYHOLME OT4YeTbl. Cyaba LO/MKEH
TaKXXe pacCMOTPeTb BCe (haKTOpbl, OTHOCALLMECS K BUHOBHOCTU MM HEBUMHOBHOCTM OOBMHSIEMOrO, M BCE
cmAryaroLime unm oTaryaroLme obeTosTenbCcTea. Kak To/bKO paccriefloBaHMe 3aKOHYeHO M NOACYAVMMBINA,
WK ero afBoKart, NpeaoCcTaBUIN CBUMAETENLCTBA U B MUCbMEHHOM BUAE MU3NOXWIN KOMMEHTapUN, Cyabs
BbIHOCWT peLLEeHMe No [eNly Ha OCHOBE BCEX [10Ka3aTe/NbCTB.

38. BepxoBHblii CyA NpPU3HAET 3aKOHHOCTb anennsuuMy npoTvB O06GBMHUTENBHOTO MPUrOBOPA,
BbIHECEHHOI0 YTOMI0BHbLIM CyA0M. MPOKYPOpP A0/MKEH NPUCYTCTBOBATL NPY anennsumn, faKe ecii OH He
NPUHUMaN yyacTue B CyAe6HOM NPOLECce B YroIOBHOM Cyae.

39. BepxoBHbIii Cyf YNOMHOMOYEH NepecmMaTpuBaTh A€o Mo cyllecty (Mo (akTam) 1 BONPOChI Mpasa.
CornacHo cTaTbe 185, OH MOXET MPU3HATb aHHY/IMPOBaTh BECb MPOLIECC, UMW Xe PELLEHUE YTOMOBHOTO
cyfa B cyyae, eCnv Npy PacCMOTPEHWUM AeNa B NEPBOI UHCTAHLMM GbIN A0MNYLIEHbI CEPbE3HbIE OLLMGKU.
B 3TOM cnyyae Ae/10 MOXeT GbITb BO3BPALLIEHO B CY/, NEPBOii MHCTaHLMK /151 MOBTOPHOTO PacCMOTPEHMS.

40. B coOTBeTCTBMM CO CTaTbel 171, B CBA3W C OTCYTCTBMEM MPOKYpPOpPa, OOBMHAEMbI MMEET MpaBo Ha
nofavy anennauuv B BepxoBHblii Cyf B MOPALKE YNPOLEHHOro CyAONPOU3BOACTBA HA OTKA3 NPUHATbL
OTBOA Cyfbell YronoBHOro cyfa. MNockonbkKy OTBOJ CyfAbW He Obl1 MPUHAT, OTBETYMK MOXET MofaTb
06bIYHYIO anennaumo B BepxoBHbIin Cyf ¢ MPocb60i aHHYNMPOBATh MPOLIECC B YTOMI0BHOM Cyfie Ha TOM
OCHOBaHWW, YTO Cy/ibsi MOANEXUT OTBOAY.

41. Cratbs 36 NpaxkgaHckoro MpoueccyansHoro Kogekca (3akoH Ne 85/1936), koTopasi, B COOTBETCTBUM
c cTatbeit 15 YronosHo-IMpoueccyanbHoro Kogekca, NPMMEHSIETCS TaKKe NPU PacCMOTPEHNUM YTONOBHbIX
[ien, npefycMaTpuBaeT crefytoLme 06CToATeNbCTBA, NPU KOTOPbLIX CYAbA MOL/EXUT OTBOAY:

(a) ecnn OH ABNSETCS CTOPOHOI MW NPECTABUTENEM CTOPOHbI, & TAKXKE COCTOUT B PO/ICTBEHHbIX CBSA3SX
C OZIHOI 13 CTOPOH [JaHHOTO AeNa;

(b) ecnu oH BbICTYNan B Ka4ecTBe CBMAETENS MO AaHHOMY [efy, a TakKe UHCMEKTOpa WK OLeHLLMKa B
CBSI31 C [1€/10M;

(€) ecnu oH 06Cy>KAan Aeno unm fan CoBeT OAHOM U3 CTOPOH;

(d) ecnun OH HacTpoeH BpaXkaebHO K OAHOIN 13 CTOPOH;

(€) ecnu OH MK ero POLCTBEHHUKM UMEIOT (IMHAHCOBYHO UM MOPasTbHYHO 3aMHTEPECOBAHHOCTL B Jefe;
(f) ecnm ecTb Kakon-nmM60 MHOIM PUCK, YTO OH He CMOXET PacCMOTPETL [eN0 6eCnpUcTPacTHo.

B cnyyae, ecnm Cyfibs AMCKBAIMBULMPOBAH MO NGO M3 BbILLEYNMOMSIHYTbIX MPUYMH, MAHUCTP HOCTULMN
[OMKEH Ha3HAUYNTb APYTOro Cyfbto AN1s CAyLIaHus aena.

C. MepepaboTaHHasa pegakumsa YronosHo-MpoueccyansHoro Kogekca
42. MNMpegnonaraeTcs, 4To NepepaboTaHHbI Y TonoBHO-IpoLeccyanbHbIi Kogeke BCTYNuUT B cuy 1 nons

1992 ropa. Cratba 123 3aKOHOMPOEKTa NpeaycMaTpnBaeT OTCPOUKY PacCMOTPeHUA fena B Cnyyae, ecim
Ha 3acefjaHu1n cyaa He MPUCYTCTBYET NPOKYpPOp.



